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Sources of Railway Capital 
By KENNETH F.. Burgess * 


Much has been said lately about the shortage of equity capital to 
meet the country’s industrial needs. All sorts of reasons have been as- 
cribed for the declining public interest in common stocks. All sorts of 
schemes have been proposed for stimulating renewed interest. 

A year ago The Chicago Association of Commerce and Industry con- 
ducted a symposium on the subject of venture capital. Among others 
who spoke was a distinguished industrialist, Dr. Robert E. Wilson, Chair- 
nan of the Board of Directors of the Standard Oil Company of Indiana, 
who said there was a shortage of venture capital because those who knew 
the facts about common stocks did not have the money to invest, and 
those who had the money did not know the facts. Others attributed the 
situation to the great growth in the assets of life insurance companies and 
investment trusts, and, more recently, pension trusts, which, as fiduci- 
aries, are primarily interested in investing in bonds and other debt 
securities, and not in common stocks. Still others blamed the policy of 
the federal government as expressed through the Securities and Ex- 
change Commission, and the theory of the income tax law in regard to 
short-term gains and the nondeductibility of losses against ordinary in- 
come. 

There has been much agitation—some spontaneous and some stimu- 
lated—in regard to the so-called shortage of equity capital. Many reme- 
dies have been proposed, all the way from a drastic revision of the tax 
laws, to a liberalization of the laws regarding trust investments. Even 
hand-outs from the federal treasury have been proposed. Meanwhile, 
we have had a rising stock market, not accompanied, however, as yet by 
much new financing through stock, as contrasted with debt securities. 

I prepared a series of four charts to show some of the underlying 
facts. These do not disclose anything particularly new, or probably 
anything that most intelligent observers of security prices do not know. 
But perhaps they crystalize some of the elements which confront cor- 
porate managers in various fields. Certainly, they point out some radical 
differences between the railroad companies and other corporations, so far 
as the sources of capital are concerned. 


New Capital Obligations 1946-1948 
Gas and Electric Utilities 
Debt Securities Stock Total 
$4,906,000,000 $782,000,000 $5,688,000,000 


(13.7%) 
(1949) 1,832,000,000 (1949) 705,000,000 (1949) 2,537,000,000 


_ 


* Before the Chicago Regional Chapter, June 2, 1950. Mr. Burgess is a member 
of the firm of Sidley, Austin, Burgess & Smith, Chicago, Illinois. 
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Bell System (Am. Tel. & Tel. Co.) 


2,139,270,000 545,372,000 2,684,642,000 
(20.3%) 
(1949) 419,373,000 (1949) 167,287,000 (1949) 586,660,000 


All Corporations 


11,154,200,000 2,281,200,000 13,434,400,000 
(17.0%) 
(1949) 3,952,600,000 (1949) 956,647,000 (1949) 4,909,297,000 


This table shows that in the three years 1946, 1947 and 1948, new 
capital obligations were assumed by all corporations in the United States 
in the amount of $13,434,400,000. This excludes refunding operations 
and is restricted to obligations, bonds and stocks, representing new 
money. Of this amount, only 17 per cent, however, represented new 
capital stock. All of the rest—more than 11 billion out of 13% billion 
—was represented by additional debt securities. The gas and electric 
utilities did not do quite so well as the average of all companies in re- 
spect to the percentage of stock, and the Bell Telephone System did a 
little better. 

Thus, new stock issues accounted for only 13.7 per cent of the new 
money flowing into the gas and electric utility business, while in the tele. 
phone industry stock issues accounted for 20.3 per cent. This latter 
figure was probably better than the average because of the use of the 
conversion privileges attached to debt securities of the Bell System al- 
though declining earnings made these less attractive than formerly. The 
showing of 20.3 per cent in stock issues for the Bell System indicates the 
same trend because heretofore the Bell System, has prided itself in 
having its debt securities represent considerably less than 50 per cent of 
its total capital obligation, in fact, as low as 35 per cent. The Bell Sys 
tem has also faced another disability not shown in this table. Its margin 
of earnings above dividend requirements has declined. Whereas many 
gas and electric utilities have continued to retain undistributed earnings, 
thereby increasing their net worth, the Bell System in some recent years 
has had to dip into its surplus to maintain its dividend rate. 

For the year 1949, a somewhat better result is shown so far as equity 
financing is concerned. Thus, in respect to all corporations, 19 per cent 
of the new financing is through the medium of stock, as contrasted with 
17 per cent for the three previous years. In respect to gas and electrit 
companies, the stock percentage rose from 13.7 per cent to 27.7 per cell, 
and, in respect to the Bell System, from 20.3 per cent to 28.5 per cent. & 

The situation in respect to the railroad industry is wholly different 
from this showing in respect to corporations generally, as well as in re 
spect to the gas and electric and telephone utilities. 


Capital Expenditures for Road and Equipment 


1921-1930 1931-1945 
$8,012,531,496 $5,631,832,501 
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Sources of Railway Capital 


From income and liquidation of 1921-1930 1931-1945 
property $6,003,421,567 $8,421,550,498 
From securities 2,129,493,625 
Funds applied to reduction of 
capital 2,776,530,619 * 


Total $8,132,915,192 $5,645,019,879 
* Deficit. 


I have shown on this chart the results of a study of the sources of 
railway capital since 1920. During the decade of the ’20s, in 1921 to 
1930, the railroads made capital expenditures for road and equipment of 
8 billion dollars. In the subsequent fifteen years—1931-1945—the capital 
expenditures were $5,600,000,000. In the lower part of this chart is 
shown the source of this money for these capital expenditures in the 
two periods. Thus, of the 8 billion dollars of capital expenditures, 6 
billion came from income and liquidation of property and 2 billion from 
new securities. It has not been possible to divide these between stock and 
bonds, although I am confident that most of it was debt money. In the 
second period no new money whatever came into the railroad industry 
from new securities. Such security issues as were offered were either 
refunding operations or in connection with railroad reorganizations. 
The $5,600,000,000 of capital expenditures in the second period came 
wholly from income and liquidation of property. In other words, the 
railroad industry for some reason or other found it either necessary or 
desirable to finance itself by the diversion of income and the liquidation 
of its property. How could it do this? 





Property Investment 
Class | Railroads 


1931 1948 
Gross Investment $26,405,685,824 $30,088,000,904 
Net Investment (after accrued de- 


preciation ) 23,866,566,046 23,622,430,779 


_ The foregoing chart shows that during the second period previously 
discussed, that is, from 1931 to 1945, the railroad industry became a 
static—actually a declining—industry so far as net investment is con- 
cerned. Thus, while the gross investment increased from 26.4 billion in 
1931 to 30 billion in 1948, the net investment after depreciation actually 
declined. The accrued depreciation has increased from a little more than 
24 billion in 1931 to almost 61% billion in 1948, brought about in part 
by the requirement of the Interstate Commerce Commission that the 
railroads should set up depreciation in respect to roadways and struc- 
tures, as well as in respect to equipment. 

The next chart, set forth below, shows in part how the railroads 
have been meeting the situation which has been confronting them in re- 
spect to their requirement for new capital expenditures for road and 
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equipment. On an earlier chart we showed that since 1931 no new 
money has come into this industry through the sale of securities, either 
stocks or bonds. I have excluded equipment trust certificates in making 
this statement for such certificates are really short-term notes, repaid 
out of working capital and depreciation reserves. 


Class | Railroads 
Average Rate of Dividends Net Working Capital 


1911-1920 4.53% 1940 $ 213,499,844 
1921-1930 4.84% 1945 1,659,219,109 
1931-1940 1.80% 1947 867,633,299 
1941-1948 2.92% 1948 754,636,964 


1949 (Apr. 30) 528,238,162 


The left-hand side of the foregoing table shows in part how the rail- 
roads have been securing funds to finance their own industry. This has 
been accomplished to some extent by withholding income from stock- 
holders. Thus, where formerly the railroads paid on an average of more 
than 4% per cent in dividends on their outstanding stock, and almost 5 
per cent during the decade of the ’20s, this dropped below 2 per cent in 
the decade of the ’30s and remained below 3 per cent in the decade of the 
’40s. Meanwhile, in this last decade of the ’40s, the railroads have drawn 
heavily on their working capital which was accumulated during the war 
years and not paid out during those years in dividends to their stock- 
holders. Thus, their net working capital has been reduced from 1.46 
billion in 1945 to only a little over 528 million in April of this year, a 
process which of course cannot continue indefinitely. 

I have not presented these facts as setting up any moral or establish- 
ing any thesis. They undoubtedly do have much significance. Of course, 
no one would expect the investing public to pour new money in the rail- 
road industry by buying new stock issues at par when most of the bonds 
are selling in the market at less than par. Neither could one expect to 
raise much new money for the railroad industry through bond issues in 
these circumstances. Actually, railroad bond issues for many years past 
have been confined largely to refunding issues, and then restricted to 
comparatively few railroad companies. 

It is fortunate, as it has become necessary, that the railroads should 
have been able to carry on and provide the required capital investments 
in road and equipment from within themselves. Obviously, this could 
not have been done with a rapidly expanding industry. Neither could 
it have been done without appropriation of income—in part, at least— 
at the expense of railroad stockholders. To carry on upon any such basis 
as this, the railroad industry must have gross income adequate to pro- 
vide substantial earnings and also depreciation rates and reserves which 
will enable them to maintain their properties. The railroad industry 
has to cope with the very real problem of replacing its property at cost 
levels higher than the original cost in respect to which depreciation has 
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been accrued. It has been doing this by using retained earnings to offset 
in part the increase in unit costs. This points up in another way the 
necessity for the maintenance of an adequate level of earnings if the 
railroad industry is to continue to provide an adequate system of trans- 
portation for the needs of the country. 

The situation of the railroads in respect to the source of capital is 
entirely different from that of other corporations. This is due in part 
to the fact, already noted, that during the past twenty years it has not 
been an expanding, but rather a contracting, industry. It is also due in 
part to the nature of the requirements for new capital. In fact, new capi- 
tal has been required primarily to make up the added costs of replace- 
ments of ways and structures above the old costs on which depreciation 
was accrued ; and, secondly, for the purpose of buying equipment, cars 
and motive power. Since World War IL., the railroads have used up in 
excess of a billion dollars of accumulated cash working capital. A large 
part of the war-time earnings were withheld from stockholders and con- 
stituted a reserve which has been utilized since that time to meet current 
requirements, especially the necessity of replacing property at cost levels 
higher than the original cost. Short-term borrowings through the medium 
of equipment trusts have increased almost 114 billion dollars in the past 
ten years. On December 31, 1949, outstanding equipment trust obliga- 
tions amounted to $1,708,000,000, as contrasted with $480,000,000 at the 
end of 1940. 

The provisions in the 1935 amendments to the Bankruptcy Act, which 
stabilized the credit rating of equipment trusts, have been of tremendous 
value to the industry. These provided that bankruptcy proceedings 
should not affect the title of the owner of the equipment leased or condi- 
tionally sold, or the right of the owner to retake possession. These pro- 
visions prevented defaults, and led to continued payments throughout 

ptey in respect to equipment trusts, and finally assumption of the 
obligation by the new corporation. Equipment trusts are really classed 
with debts for wages and materials and supplies, and as a result have had 
exceptionally fine credit rating. 

Through these two media the railroad industry in the past decade 
has brought in at least two and a quarter billion dollars of investment 
without the sale of either stocks or bonds. Whether this can continue 
may be questionable. Some new programs are being tried. In March of 
this year, the Southern Pacifie sold $37,727,600 of 3 per cent convertible 
debentures which are converted into stock at $55 a share. These mature 
in ten years, and the success of this financing will be determined in the 
end by the extent to which these are converted into stock during this 
period. 

Recently insurance companies have sponsored a program whereby 
they would purchase railroad equipment and lease it to the railroads for 
a period of 15 years, and renewable thereafter for ten additional years. 
This program avoids the down payment by the carrier customary under 
‘quipment trusts, and provides rentals which are deductible for income 
taxes, Other programs, of course, may be developed. 
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The general conclusion would seem to be that the railroad industry is 
less interested in the capital market, so far as stocks and bonds are con. 
cerned, than are corporations generally. However, in order to carry on 
as they have in the past, the railroads must maintain current income s 
as to avoid any default on their short-term notes, and to provide additions 
to their working capital. Earnings must be large enough so that, after 
reasonable dividends, there will be something left to go into the industry. 





21st Annual Meeting — St. Louis, Missouri 


Members who are planning to attend the Annual Meeting of the 
National Industrial Traffic League in San Francisco, California, on the 
16th and 17th of November, 1950, will want to make their arrangements 
also to attend the 21st Annual Meeting of the Association of ICC Prac. 
titioners at the Hotel Jefferson, St. Louis, Missouri, on the 9th and 10th 
of November. Be sure to remember that you can purchase your railroad 
or plane ticket with a stop-over privilege at St. Louis. In the event you 
wish to make plans to join the group attending the NIT League meeting, 
it is suggested that you contact Mr. A. H. Schwietert, Director of Traffic, 
Chicago Association of Commerce & Industry, 1 North LaSalle Street, 
Chicago, who will furnish you with detailed information along these 
lines. 

We expect to have an excellent program. The St. Louis Committee 
on Arrangements is proceeding enthusiastically with plans to entertain 
visiting members of the Practitioners Association. The September issue 
of our Journal will contain more data concerning the Annual Meeting 
Program, but, in the meantime, put the dates November 10th and 11th 
on your calendar and be sure to make your plans to be with us. 





Commercial Zones and Terminal Areas 


By Joun C. Kuster * 


The terms ‘‘Commercial Zone’’ and ‘‘Terminal Area,’’ insofar as 
they affect Interstate Commerce and the regulation thereof under the 
Interstate Commerce Act,’ hereinafter referred to as the Act, have be- 
come exceedingly important, especially in regulation under Part IT of the 
Act. The application is often misunderstood and improperly applied. 
It is hoped here to bring out the history of the terms, the regulations of 
the Interstate Commerce Commission, hereinafter referred to as the Com- 
mission, and the application of the terms to Interstate Commerce and 
particularly to regulation of motor carriers under Part II of the Act. 

In the discussion following, unless specifically stated otherwise, all 
statements and explanations are limited to common carriers subject to 
Part II of the Act. Much of this discussion likewise affects other car- 


riers, but no effort is made to enumerate the differences where they do 
exist. 


Historical — Commercial Zone 


The first use of the term ‘‘Commercial Zone’’ in the Act was in the 
Motor Carrier Act, 1935, now designated as Part II of the Act. Section 
203, (b) (8) of Part II now provides: 


‘* * * * nor, unless and to the extent that the Commission shall from 
time to time find that such application is necessary to carry out the 
national transportation policy declared in this Act, shall the pro- 
visions of this part, except the provisions of section 204 relative to 
qualifications and maximum hours of service of employees and safety 
of operation or standards of equipment, apply to: (8) The trans- 
portation of * * * property in interstate or foreign commerce wholly 
within a municipality or between contiguous municipalities or within 
a zone adjacent to and commercially a part of any such municipality 
or municipalities, except when such transportation is under a com- 
mon control, management, or arrangement for a continuous carriage 


or shipment to or from a point without such municipality, munici- 
palities, or zone, * * * ’’23 


It became apparent shortly after the enactment of Part II of the 
Act that some action should be taken to define specifically the areas of 
commercial zones. First, the Commission, after proper hearings, de- 
fined certain specific zones. The first of those specifically defined are 


_* Mr. Kuster is General Traffic Manager, Scherer Freight Lines, Ottawa, Illinois. 
This paper has been accepted by the American Society of Traffic & Transportation. 
1U. S. Code, title 49 


National transportation policy is stated at the beginning of the Act. 
354 Stat. L. 919 
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as follows: New York‘, Chicago®, St. Louis *, Washington 7, Los An. 
geles®, Philadelphia ®, Cincinnati’, Kansas City ™, Boston, and 
Davenport *. 

The Commission, upon its own motion in 1944, entered an order in 
a proceeding Ex Parte No. MC-37 '* for the purpose of determining (1) 
the commercial zones of cities not theretofore determined, (2) the maxi- 
mum terminal areas of motor carriers subject to Part II of the Act, and 
(3) maximum terminal areas of freight forwarders subject to Part IV 
of the Act. As a result of this proceeding, numerous orders have been 
issued, one not yet effective. 

In its original report and order in MC-37, issued November 26, 1946, 
effective February 3, 1947, the Commission determined the commercial 
zone for municipalities '° generally, not theretofore, nor later specifically 
determined or specifically excepted in the order ?®. This definition is as 
follows: 


‘(a) The municipality itself, hereinafter called the base munici- 
pality ; 

(b) All municipalities within the United States which are con- 
tiguous to the base municipality; - 

(ec) All other municipalities within the United States and all 
unincorporated areas within the United States which are adjacent 
to the base municipality as follows: 


(1) When the base municipality has a population less than 2,500 


all unincorporated areas within two miles of its corporated limits 
and all of any other municipality, any part of which is within two 
miles of the corporate limits of the base municipality, 

(2) When the base municipality has a population of 2,500 bul 
less than 25,000, all unincorporated areas within 3 miles of its 


4New York, N. Y., Commercial Zone, MC-C-2, | M. C. C. 665 original order 
effective May 5, 1937 but amended by order in MC-37 issued April 1950. 

5 Chicago, III., Commercial Zone, MC-C-3, | M. C. C. 673 effective May 5, 1937. 

6 St. Louis, Mo., East St. Louis, IIl., Commercial Zone MC-C-I, | M. C. C. 636 
effective July 16, 1937 amended 2 M. C. C. 285. 

7 Washington, D. C., Commercial Zone, MC-7, 3 M. C. C. 243, issued October 26. 
1937 and amended effective September 30, 1948. 

8 Los Angeles, Calif., Commercial Zone, MC-C-4, 3 M. C. C. 248, effective Decem- 
ber 20, 1937. 
- — Pa., Commercial Zone, MC-6, 17 M. C. C. 533, effective August 

10 Cincinnati, Ohio, Commercial Zone, MC-30, 26 M. C. C. 49 effective November 
16, 1942 amended 41 M. C. C. 227. 

11 Kansas City, Mo., Kansas City, Kans., Commercial Zone MC-C-258, 31 M.C.C. 
5, effective November 22, 1941 but amended by order in MC-37 issued April 1950. 
o —_ Mass., Commercial Zone, MC-26, 31 M. C. C. 405, effective January 

13 Davenport, lowa—Rock Island and Moline, IIl., Commercial Zone MC-C-32%. 
41 M. C. C. 557 effective as amended October 20, 1948. e 

14 Ex Parte No. MC-37 Commercial Zones and Terminal Areas 46 M. C. C. 6), 
48 M. C. C. 95, 48 M. C. C. 491 (Subsequent reports and orders not yet in |. C.C 
printed reports) (15) Municipality defined Section 170.15 Order November 26, 1% 
in MC-37 and generally is an incorporated city, town or village. 

16 Those exempted have since been defined in orders in MC-37. 
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corporate limits and all of any other municipality any part of which 
is within 3 miles of the corporate limits of the base municipality, 

(3) When the base municipality has a population of 25,000 but 
less than 100,000, all unincorporated areas within 4 miles of its 
corporate limits and all of any other municipality any part of which 
is within 4 miles of the corporated limits of the base municipality, 
and 

(4) When the base municipality has a population of 100,000 or 
more, all unincorporated areas within 5 miles of its corporate limits 
and all of any other municipality any part of which is within 
5 miles of the corporate limits of the base municipality, and 


(d) All municipalities wholly surrounded, or so surrounded ex- 
cept for a water boundary, by the base municipality, by any United 
States municipality contiguuous thereto, or by any United States 
municipality adjacent thereto which is included in the commercial 
zone of such base municipality under the provisions of (c) of this 
section,’’ 17 18 19 


In the report accompanying the original order in MC-37, the Com- 
mission noted that commercial zones, as used in Section 203, paragraph 
(b) of Part II of the Act were not established or created by it, but that 
they actually are an economic fact and that effective and uniform ad- 
ministration required that the zones be defined. The Commission further 
noted the provision of the Act quoted previously wherein the exception 
might be removed at any particular municipality upon a finding that all 
provisions of Part II of the Act were necessary to carry out the national 
transportation policy and stated that such removal was unwarranted 
by any facts known to the Commission. However, in a supplemental 
report and order in MC-37 issued in April, 1950 the Commission did re- 
move the exemption, in part, from a portion of the enlarged New York, 
New York commercial zone as defined in that order. It is to be noted 
that commercial zones for unincorporated areas are not defined due 
apparently to the fact that any urban area that is unincorporated is 
generally of small area and population. 

By supplemental orders in MC-37, the Commission defined commer- 
cial zones for Baltimore, Cleveland, Detroit, Seattle, Albany, Pittsburgh, 
Portland and Vancouver effective June 1, 1948 and Minneapolis-St. Paul 
and New Orleans effective September 1, 1948. The Commission also 
issued orders in MC-37 defining zones for municipalities in New Jersey 
within five miles of New York, New York and also municipalities in 
Westchester and Nassau Counties, New York for effect September 1, 
1948. The orders in these latter two zones were postponed as to effective 
dates and further hearings ordered and also included in these hearings 


17 Contiguous defined Section 170.15 Order November 26, 1946 in MC-37 means 
having a common corporate boundary at some point. ‘ 

18 Population shall be deemed as that shown in last decennial census—Section 
170.17 Order November 26, 1947 in MC-37. a 

19 Mileages shall be air-line distances about corporate limits of municipality— 
Section 170.17 Order November 26, 1946 in MC-37. 
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was the order covering New York, N. Y. which remained in effect but 
was re-opened for additional consideration. By order in MC-37 issued 
in April, 1950 the Commission affirmed its prior findings as to commer. 
cial zones of municipalities in New Jersey within 5 miles of New York, 
New York and of municipalities in Westchester and Nassau Counties, 
New York. Also, the Commission modified the commercial zone of New 
York, New York, as defined in No. MC-C-2 to include the same areas 
as defined in the original order in MC-37 for municipalities generally 
which is a larger area than defined in No. MC-C-2. However, it limits 
the exemptions granted by Section 203 (b) (8) of the Act, in the enlarged 
area, to those movements having a prior or subsequent movement by 
water carrier and the exemption, for other traffic, shall be limited to the 
area as originally defined in No. MC-C-2. This is the first instance of 
the removal of the exemption made by the Commission and was because 
it found that removal necessary to carry out the National Transporta- 
tion Policy. 

Thus we find that the Commission has recognized and defined speci- 
fically or generally the commercial zone for all incorporated municipali- 
ties in the United States. 


Effect of Commercial Zones 


The effect of the definition by the Commission of commercial zones 
is to make clear and definite, for administration, the exemption granted 
in the Act to traffic moving within the zone. This exemption is limited 
to traffic moving wholly within a zone and specifically does not cover the 
movement within a zone when under common control for movement to 
or from a point outside such zone. Thus we find that movements wholly 
within a zone do not require the carriers’ obtaining from the Commis- 
sion a certificate or permit nor publishing rates. In addition to purely 
local movements, these exemptions also cover shipments with a prior or 
subsequent movement in interstate commerce where there is no common 
control or arrangement for continuous carriage. An example is a pool 
car shipment which after arrival at destination is distributed to points 
within the zone. 

The definition of the commercial zone has no effect on rates between 
points within and those outside the zone, but often carriers publish rates 
to all points in the zone on the same basis. The zone does not, in itself, 
extend any rate published between a point outside such zone and a point 
within the zone to other points within the zone. 

The definition of the commercial zones does not extend any carrier’s 
authority in Interstate Commerce where movements to or from a point 
outside such zone is involved. A carrier having authority to serve 4 
municipality does not have authority to serve points and places within 
the commercial zone of such municipality unless specifically having such 
authority from the Commission. A partial exception is where under an 
effective administrative ruling of the Bureau of Motor Carriers, Inter- 
state Commerce Commission, the carrier’s authority is extended beyond 
specific municipalities. Administrative Ruling No. 87, issued April 23, 
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1940, considers certificates issued by the Commission to regular route 
common carriers to serve specific municipalities as to include shippers 
outside the corporate limits, if not within another incorporated munici- 
pality, as follows: 


‘‘# * * all places which lie wholly within one quarter mile of the 
incorporated limits of said point, if the population thereof is 2,500 
or less; within one half mile, if the population is between 2,500 and 
10,000; within one mile if the population is between 10,000 and 
100,000; and within two miles if the population exceeds 100,000, 
all such populations to be determined according to the latest report 
of the United States Census Bureau.’’ 


Many tariffs, by rule, extend rates beyond named points to areas as de- 
fined in Administrative Ruling No. 87. 

In the third supplemental report and order in MC-37, the Commis- 
sion ordered certain extensions of operating authority. This order issued 
July 20, 1948 was to have been effective October 1, 1948 but was post- 
poned to December 1, 1948 and, by order dated November 29, 1948, the 
effective date was indefinitely postponed and further hearings ordered. 
The Bureau of Motor Carriers is not at this time considering any portion 
of the third supplemental order as being the views of the Commission 
and is following Administrative Rulings issued for the application of 
authority beyond specific municipalities. The order, as written, would 
extend the operating authority of contract and common motor carriers 
and also freight forwarders at a specific municipality to include all points 
or places within the commercial zone or such municipality but not beyond 
the territorial limits, if any, fixed in such authority. The territorial 
limits are explained as for instance where service is authorized to a 
specific state, to a portion of a municipality or to a specific plant or loca- 
tion. The order, as written, differs from Administrative Ruling 87 in 
that it is larger in area and in that it includes incorporated as well as 
unincorporated areas surrounding the specific municipality. The reason- 
ing of the Commission was that this was a realistic definition to the 
implied authority to serve the commercial needs of the municipality 
and incorporation was a local matter and had no place in motor freight 
operating authority as a bar to service. This extension of authority has 
been opposed by many motor carriers, particularly at larger cities, but 
it would save the commission many hearings for extensions of authority 
now required if carriers wish to serve additional points and places in 
commercial zones of authorized cities. 

A commercial zone has no effect on collection and delivery service 
for motor carriers. This service for the line haul operator is limited to 
areas authorized to be served by the line haul operator. A further dis- 
cussion of collection and delivery service will be made later as terminal 
areas are discussed. 

To summarize, we find that commercial zones have been defined; 
that purely local operations are exempt from most matters of regu- 
lation; that there is no effect on rates nor operating authority, as yet, 
where movements to or from points outside the zone are involved and 
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there is a through arrangement, etc.; that there is no effect on collection 
and delivery service. Thus a Commercial Zone in interstate commerce 
is a matter of exemption from regulation of movements wholly within 
the zone and has no effect on through transportation to or from outside 
the zone, except possibly the use of the defined area as a descriptive 
term in the definition of authority authorized to carriers or in the defini- 
tion of a terminal area. 


Historical — Terminal Area 


The first use of the designation ‘‘Terminal Area’’ in the Act was 
added by the Transportation Act of 1940 and was amended in 1942 to 
incorporate freight forwarders. Section 202 (c) of Part II of the Act 
provides : 


‘‘Notwithstanding any provision of this section or of section 203, 
the provisions of this part, except the provisions of section 204 
relative to qualifications and maximum hours of service of em- 
ployees and safety of operation and equipment, shall not apply 
* #* * 


(2) to transportation by motor vehicle by any person (whether 
as agent or under a contractual arrangement) for a common carrier 
by railroad subject to part I, an express company subject to part I, 
a motor carrier subject to this part, a water carrier subject to 
part III, or a freight forwarder subject to part IV, in the perform- 
ance within terminal areas of transfer, collection, or delivery service; 
but such transportation shall be considered to be performed by such 
carrier, express company, or freight forwarder as part of, and shall 
be regulated in the same manner as, the transportation by railroad, 
express, motor vehicle, or water, or the freight forwarder transpor- 
tation or service, to which such services are incidental.’’ *° 


For several years after the enactment of the above provisions, little, 
if any, activity occurred with reference to terminal areas. Prior to its 
third supplemental report and order in MC-37, the Commission had not 
defined a terminal area except in Palisano Common Carrier Application, 
30 M. C. C. 591, 41 M. C. C. 29, the Commission commented briefly on 
the subject and indicated that, unless a carrier defined in its tariff either 
a larger or a smaller terminal area, the Commission would, for the time 
being, assume that its terminal area at any particular point was at least 
co-extensive with the corporate limits of such point. In its original 
order in MC-37, the Commission commented on the need for the definition 
of terminal areas but, due to the complexity of the problem, it was de- 
ferred for subsequent handling. 

In the third supplemental order in MC-37 issued July 20, 1948, the 
Commission defined the terminal areas for motor carriers and freight 


20 Portion pertaining to performance of collection and delivery service by cat- 
riers subject to Part I, Part III, or Part [V of the Act not reproduced as when per- 
formed by the carrier, such service is regulated under the same part of the Act as 
other activities of the carrier. 
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forwarders. The order was to be effective October 1, 1948 but was post- 
poned to December 1, 1948 and, by order of November 29, 1948, the 
effective date was indefinitely postponed and further hearings ordered. 
The order as written provided that the terminal area of a community 
would consist of all points or places within the commercial zone, as de- 
fined by the Commission, but not beyond the territorial limits, if any, 
fixed in the ecarrier’s authority and in the case of unincorporated com- 
munities would be: 


‘*(a) all points or places in the United States which are located 
within the territorial limits, if any, of the operating authority of 
the motor earrier or freight forwarder involved, and within 24%4 
miles of the post office at such authorized unincorporated point if 
it has a population less than 2,500, within 4 miles if it has a popu- 
lation of 2,500 but less than 25,000, or within 54% miles if it has a 
population of 25,000 or more; (b) all of any municipality any part 
of which is included under (a) of this section, and (¢c) any munici- 
pality wholly surrounded by any municipality included under (b) 
of this section, or so wholly surrounded except for a water boun- 
dary.’’ 22 


Another case involving, in part, terminal areas was Allowances for 
Pickup and Delivery at Kansas City and related cases?*. This case 
involved rail carriers, motor carriers and freight forwarders. The Com- 
mission found that, for the future, the practice of motor carriers and 
freight forwarders of paying drayage, within terminal areas for collec- 
tion and delivery service, without a written contract, would be in viola- 
tion of the Act when in excess of tariff allowance to shippers. This order 
was issued September 24, 1948 and was to be effective December 1, 1948, 
but the effective date was postponed until May 15, 1949. 

To date, there have been very few definitions of terminal areas in 
tariffs by motor carriers. One definition published in Central Territory 
is published in Item No. 1170-A, Supplement No. 10 to Central States 
Motor Freight Bureau, Inc. Agent, Tariff No. 247-G, MC-I. C. C. No. 260 
and states that, insofar as the provisions of Section 202 (ce) (2) of the 
Act are concerned, the carriers party to that tariff maintain no terminal 
areas on traffic moving between the points named in that tariff. As this 
removes the exemption granted, carriers party thereto are required to 
perform their own collection and delivery services or use authorized 
carriers only. Additional definitions are published in Central States 
Motor Freight Bureau, Inc. Agent, Territorial Directory No. 201-E, 
MF-I. C. C. No. 206 Items 250-A to 257-A Supplement No. 33 which 
define the terminal area for Peoria, Illinois as follows: 


“Bartonville, Creve Coeur, East Peoria, Hollis, Mount Hawley 
Airport (Peoria Co.), Orchard Mines, Pekin, Peoria and Peoria 
1 For definition of terms see footnotes 15, 18 and 19. 

*2 Docket No. 29762 cited and report included also dockets No. 29763, 29764 and 


29765, Allowances for Pickup and Delivery at Twin Cities, Seattle and Portland 
respectively. 
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Heights, Ill. ; also all points and places not specifically named in this 
item which lie within five airline miles of the city limits of Peoria, 
Tl.’’28 


The area defined for Peoria, Illinois is exactly that proposed by the Con. 
mission in its order in MC-37 except that named urban areas within 
the area are specifically named for convenience and clarity. No addi. 
tional definitions have been located in the major bureau tariffs of motor 
carriers examined to date. 

In its third supplemental report in MC-37, the Commission comment. 
ed that its prescription of a terminal area does not foreclose the right 
of an affected carrier to petition for formal hearing in respect to its 
terminal area at any points served by it. 

In addition, in the third supplemental order in MC-37, not yet 
effective, the Commission construed the operating authority of common 
and contract motor carriers and freight forwarders to include all points 
and places within the commercial zone of authorized municipalities™ 
and, as stated previously, in the case of unincorporated places, to the 
same areas as defined for terminal areas in the order as quoted in a 
previous paragraph. 

In the third supplemental report in MC-37, the Commission con- 
mented on the extension of authority stating that it was recognizing the 
implied authority to serve a commercial area surrounding specific muni- 
cipalities that had been recognized since regulation. It stated that 
authority to serve a municipality within the commercial zone of a larger 
municipality, not authorized, would not extend carrier’s authority to 
the commercial zone of the larger municipality. 

Thus we find that the Commission has issued an order, not yet effec- 
tive, defining terminal areas and also construing ecarrier’s authority, 
with exceptions, to cover the same area. The Commission had, however, 
in a previous case indicated that, unless a carrier defined a different 
terminal area by tariff, it would assume the terminal area to be at least 
co-extensive with the corporate limits of a municipality. Also, carriers, 
using the services of draymen *° for collection and delivery within termi- 
nal areas, must have a written contract covering said service. We also 
find that the Bureau of Motor Carriers is not following the reasoning in 
the third supplemental order but is continuing to follow the administra- 
tive rulings such as No. 87 for construing carrier’s authority. 


23 Description quoted varies slightly for some carriers, being smaller where cer- 
tain carriers authority does not cover the larger areas. ‘ 

24 Excluding in the case of grants of authority to serve Los Angeles, points in the 
Los Angeles Harbor zone other than those within the municipal limits of Los Angeles. 

25 Where the term, drayman, is used it means a carrier performing transfer, col- 
lection or delivery services for line haul or over the road carriers under contract 
within a community or a community and nearby territory and not in exclusive serv- 
ice of line haul or over the road carrier. 
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Effect of Terminal Area 


Regardless of how a terminal area is established whether by future 
effective order of the Commission, by definition by carrier in tariff, or by 
using the assumption of the Commission in Palisano Common Carrier, 
supra, there is a definite effect. The one and only effect of a terminal 
area is to allow carriers in interstate commerce to use the services of 
draymen for the performance of transfer, collection or delivery services 
within the area. The draymen are exempt in the performance of these 
services from the Act except for Section 204 relative to qualifications 
and maximum hours of service of employees and safety of operation or 
standards of equipment. The services are considered as being done by 
said carrier and regulated as such. 

The definition of a terminal area does not in any way extend the 
authority of a carrier and a terminal area for any carrier is limited to 
area Within its authority. Its area of authority may be that granted in 
its certificate or permit, that authority as construed by effective ad- 
ninistrative rulings of the Bureau of Motor Carriers, as for instance, 
No. 87, or that authority as may be construed by future orders of the 
Commission. The Commission did propose, in its third supplemental 
order in MC-37, not effective, to construe carrier’s authority as being 
the same as the terminal area proposed with certain exceptions but that 
was a separate and distinct finding and not directly the result of the 
definition of terminal areas. 

Pending the effect of this order in MC-37 or other orders of the 
Commission, if a carrier desires to use the services of draymen at any 
point, to or from a location outside the corporate limits of such point, 
it is necessary that carrier define the terminal area for such point by 
tariff and that said definition include only an area authorized to such 
carrier. The use of services of draymen within corporate limits requires 
no tariff definition. The publication in its tariff of a terminal area defi- 
nition would be subject to rejection by the Commission if the area ex- 
ceeded the carrier’s authority and would be subject to investigation and 
suspension if, in the opinion of the Commission, the area defined exceeded 
areasonable area. Were the carrier to use the terminal area as defined 
by the Commission in its postponed order in MC-37 but not to exceed 
carrier’s authorized area, it would probably be accepted as reasonable. 
That reasoning was followed in publishing the definition of the Peoria, 
Illinois Terminal Area described previously. 

A carrier may, and many do, employ the services of others under 
contract to handle freight in vehicles owned by others and, where the 
Vehicle is used exclusively in service for the carrier, no limitation of 
area is effective or definition required. The use of the services of others 
as used in this discussion is where the service is not exclusive but may 
include service to several carriers and also may include other services. 
It is necessary, by order of the Commission in Docket No. 29762, supra, 
for carriers desiring to use draymen to do so under an effective contract 
for such services, whether within corporate limits or within a defined 
terminal area. Actually, many carriers have executed such contracts at 
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larger municipalities and include services to or from points in the subur. 
ban area of said municipalities, due to the order in Docket No. 29762, 
supra, but have failed to define, in any tariff, a terminal area for the 
area covered by said contracts and are thus not complying with the 
statute as interpreted by the Commission. Though the areas of the 
services in the contracts are probably within the meaning of terminal 
area as used in Section 202 (c) of the Act, the Commission in Palisano 
Common Carrier application, supra, stated that pending future orders a 
terminal area not defined by the carrier in a tariff would be considered 
as co-extensive with the corporate limits of a point and thus definition 
in a tariff seems necessary to comply with statute where an area larger 
than the corporate limits are used. 

If the Commission does make effective, at some future date, its 
pending order in MC-37, the need for specific tariff description will be 
over as that order proposes not a maximum or minimum but the actual 
terminal area for all points and places in the United States. Also, if 
made effective, this order construes carrier’s authority for any com- 
munity as also authorizing an area around such community greater than 
now construed except by specific grant in carrier certificate or permit. 
What order may result, if any, in event the pending order is cancelled, 
is problematical although the reasoning stated by the Commission, in 
the third supplemental report, indicates that the same or a similar order 
will probably become effective after further development, as their order 
was entered after much consideration and numerous petitions. 


Summary 


This summary, the same as in the previous discussion, except where 
otherwise stated, concerns only common motor carriers subject to Part II 
of the Act. 

Commercial zones and terminal areas are separate and distinctly 
different as they affect the regulation of Interstate Commerce. They 
may, or may not, at a specific community, reflect the same geographic 
area but, even where they do, there the similarity ends. 

The commercial zone, except as a possible use for identifying an 
area, affords only an exemption for transportation wholly within such 
zone, from regulations of the Act except the safety provisions. There 
is no other effect and thus a commercial zone as such has little effect 
on a common motor carrier. 

Commercial zones have been defined by the Commission for all 
incorporated municipalities in the United States. 

Terminal areas affect the carrier’s use of the services of draymeD 
in performing transfer, collection and delivery services; but where the 
carrier uses its own facilities for these services, terminal areas have n0 
effect on common motor carriers. 

Terminal areas, while existing as a commercial fact, are not yet 
generally defined where they extend beyond corporate limits. 

A commercial zone or a terminal area do not extend a carrier's 
authority as such. It may be that carrier has such authority specifically 
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granted by the Commission or by carrier’s specific authority as con- 
strued by the Bureau of Motor Carriers or the Commission. However, 
it did not get such authority because of the definition of the area or 
mone. The Commission has proposed to construe a carrier’s authority 
to include all points and places within commercial zones of authorized 
municipalities and include the same area as the terminal areas at unin- 
corporated communities but again the connection is only the use of 
commercial zones as a convenient description of area and not due to 
the effect of the zone. 

Commercial zones and terminal areas, as terms, have been greatly 
exaggerated as to their effect on common carriers. As neither affect 
rates or operating authority, except strictly local movements, the effect 
is little if any at most points. The use of a commercial zone, as a 
description of area only, is very prevalent and results in considerable 
misunderstanding. If the Commission, at some future time, does con- 
strue carrier’s authority as authorizing service at the larger area pro- 
posed in MC-37, then the importance of these defined zones and areas 
will be greater but again actually as a definition of area only. 











Reply to Petition of National Association of 

Motor Carrier Counsel Seeking Preclusion of Non- 

Lawyers from Performing Certain Functions 
Before the I. C. C.* 


June 6, 1950. 


HONORABLE J. MONROE JOHNSON, CHAIRMAN, 
INTERSTATE COMMERCE COMMISSION, 
WASHINGTON 25, D. C. 


Dear Mr. Chairman: 


Pursuant to the petition filed by the National Association of Motor 
Carrier Counsel under date of May 19, 1950, for amendment of the Com- 
mission’s rules of practice, the Special Committee on Rules of Practice 
of the Association of Interstate Commerce Commission Practitioners has 
made a report thereon to the Executive Committee of this Association. 

The Executive Committee, by action on June 5, 1950, approved the 
report of the special committee and directed that it be transmitted here- 
with as the representation of this Association respecting the aforemen- 
tioned petition for the consideration of the Interstate Commerce Com- 
mission in connection with that petition. 


Very truly yours, 


SARAH F. MCDONOUGH 


Executive Secretary 
M 


Copy to All Commissioners 
Harold G. Hernly, Esquire, 
Dale C. Dillon, Esquire. 





ASSOCIATION OF INTERSTATE COMMERCE COMMISSION PRACTITIONERS 
REPORT OF THE SPECIAL COMMITTEE ON RULES OF PRACTICE 


The Committee on Rules of Practice has carefully considered the 
petition of National Association of Motor Carrier Counsel, filed May 
19, 1950, for amendment of rules of practice or special rule in Section 5 
applications, and recommends to the Executive Committee as follows: 


(1) With respect to the paragraph numbered 1, on page 1 of the 
petition, your Committee recommends no change in the present 
rules because it is our understanding that the admission to 
practice of any practitioner qualifies him to execute any plead- 
ing authorized to be filed before the Commission and to assume 
responsibility for the legality thereof; 





* Petition of Maryland Association of Motor Carrier Counsel was transmitted 
to each member under date of June 2, 1950. 
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(2) As to paragraph numbered 2, of the petition, your Committee 
recommends that as to statement C-5 of BMC-44 Form and C-3 
of BMC-45 Form, any duly authorized practitioner should be 
considered as qualified to make the required certificate. How- 
ever, we suggest that the expression ‘‘signed opinion of counsel’’ 
is ambiguous and should either be changed to read ‘‘signed 
opinion of practitioner’’ or the entire requirement be dispensed 
with on the ground that the practitioner, by the filing of the 
application, thereby certifies that the transaction will be valid 
if authorized. 


Your Committee further suggests that from the very inception of 
our Association, all practitioners, attorneys and those who are not attor- 
neys alike, have been deemed equally qualified to file any pleadings be- 
fore the Commission and have been held equally responsible for the 
legality thereof, and we believe it would be contrary to the interest of 
the public if any distinction of any sort should be made between prac- 
titioners except as to the method by which they are admitted to practice. 


WARREN H. WAGNER, Chairman, 
JOHN R. TURNEY 
WILBUR LAROE, JR. 

Dated at Washington, D. C., 

June 5, 1950. 








Organization of Divisions and Assignment of 
Work, Business and Functions of the Inter- 
state Commerce Commission Under the 
Reorganization Effective July 1, 1942, 
As Amended * 


CHAIRMAN—J. MONROE JOHNSON (JAN. 1, 1950-DEC. 31, 1950) 


DIVISIONS OF THE COMMISSION 

That there continue to be five divisions of the Commission, known, 
respectively, as divisions one, two, three, four, and five. 

As provided by section 17 of the Interstate Commerce Act, as 
amended, each division shall have authority to hear and determine, 
order, certify, or report or otherwise act as to any work, business, or 
functions assigned or referred to it under the provisions of that section, 
and with respect thereto shall have all the jurisdiction and powers con- 
ferred by law upon the Commission, and be subject to the same duties 
and obligations. 

Each division with regard to any case or matter assigned to it, or 
any question brought to it under this delegation of duty and authority, 
may call upon the whole Commission for advice and counsel, or for con- 
sideration of any case or question by an additional Commissioner or 
Commissioners assigned thereto; and the Commission may recall and 
bring before it as such any case, matter, or question so allotted or as- 
signed and may either dispose of such case, matter, or question itself, 
or may assign or refer the matter to the same or another division. 

Each division may determine the time and place for its conferences 
and determine its order of business. 

From such assignment of work there shall be reserved for consid- 
eration and disposition by the Commission (1) all investigations on 
the Commission’s own motion heretofore entered upon and hereafter 
instituted, except as hereinbefore otherwise provided, and (2) all ap- 
plications for rehearing, reargument or other reconsideration and all 
eases before the Commission for reconsideration, except as hereinafter 
otherwise provided; and there shall also be excepted from this assign- 
ment of work all cases submitted prior to June 30, 1942, either to the 
Commission or to a division thereof, or submitted to the Commission 
and specially referred to a division, the various cases enumerated in 
any previous order of the Commission as reserved for consideration and 
— by the Commission, and all cases otherwise specially as- 
signed. 

All proceedings of the character in which, by provisions of the Ad- 
ministrative Procedure Act (60 Stat. 237), a hearing is required to be 
conducted in conformity with section 7, and a decision to be made as 
provided in section 8 of that act, shall be and are reserved to the Com- 
mission for initial decision, and for such purpose of initial decision may 
be assigned to a division, individual Commissoner, or board, as provided 


* Brought up-to-date by Association of I. C. C. Practitioners, June 1, 1950. 
—818— 
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in section 17 of the Interstate Commerce Act (49 U.S. C. 17), by the gen- 
eral order of the Commission as to assignment of work, business, or 
functions. The following are excepted from the foregoing reservation: 
(a) proceedings required by section 205 of the Interstate Commerce Act 
(49 U. S. C. 305) to be submitted to joint boards; and (b) specific cases, 
or classes of cases, as to which the Commission may order exemption 
from the operation of this general rule. For the purpose of such initial 
decision, the record in a proceeding so reserved shall be considered as 
certified to the Commission for initial decision when received by the 
Secretary of the Commission for filing in the docket. Such certification 
shall not be construed as relieving the officer from the necessity of sub- 
mitting such recommended, tentative, or other type of report (consist- 
ent with the requirements of the Administrative Procedure Act) as the 
Commission shall previously have directed him to prepare in the pro- 
ceeding. In individual proceedings involving rule-making as defined in 
section 2 (ec) of the Administrative Procedure Act, and in determining 
applications for initial licenses, the Commission, or the division, indi- 
vidual Commissioner, or board, or examiner, to which or whom a par- 
ticular proceeding may have been assigned under section 17 of the In- 
terstate Commerce Act (49 U. 8. C. 17), will, as warranted by the sec- 
ond sentence of sec. 2 (a) of the Administrative Procedure Act (60 Stat. 
237), determine (c) whether there shall be a tentative decision by the 
Commission, or by a division, individual Commissioner, or board, or 
examiner, to whom the proceeding may be referred or assigned, or (d) 
whether there shall be a recommended decision by designated responsible 
officers of the Commission; and (e) in any case the Commission, or the 
division, Commissioner, or board, may find upon the record that due 
and timely execution of the functions of the Commission imperatively 
and unavoidably requires that a tentative or recommended decision be 
omitted in that case. 

Unless otherwise ordered by the Commission, any Commissioner 
who is transferred from a division shall continue as a member of such 
division for the disposition of cases orally argued and submitted prior 
thereto, and those in which drafts of final reports are under consider- 
ation, in lien of the Commissioner designated to serve as a regular mem- 
ber of the division. 


(References are to the Interstate Commerce Act, as amended, unless 
otherwise specified. ) 





DIVISION ONE 
Administrative Division 
COMMISSIONERS MAHAFFIE, LEE, MITCHELL AND CHAIRMAN EX OFFICIO * 
General conduct of administrative matters not otherwise assigned or 
reserved, including among other things, work formerly assigned 
to the following committees but reassigned to Division One by 
the order of May 8, 1939; Salaries and Personnel, Finance, Cooper- 
ation with State Commissions, Organization, Building and Assign- 
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ment of Space, Admissions to Practice, Reporting, and Annual Re- 
port. 

Section 20(1) to (10), inclusive, relating to the reports, records, and 
accounts of carriers, lessors, and other persons under Part I. 

Section 204(a) (1), (2), and (4) ; section 220, paragraphs (b) to (f), in- 
clusive ; and section 222 (b), (d), and (g), so far as those sections 
relate to reports, records, and accounts of carriers, brokers, and 
other persons under Part II. 

Section 313, relating to accounts, records, and reports of carriers and 
lessors under Part ITI. 

Section 412, relating to accounts, records, and reports of freight for- 
warders under Part IV. 

Section 1(21) ; 5(3) ; 6(10); 10; 15(11) and (12); 16(8) to (12), in- 
clusive ; 20a(11) and (12) ; 25(h), of Part I: section 222 of Part II: 
sections 316(b) and 317 of Part III: sections 417(b) and 421 of 
Part IV: and the Elkins Act, as amended, so far as relating to dis- 
ed and enforcement of penalties for violations of provisions of 
aw. 

Section 13(3) of Part I and section 406(f) of Part IV, so far as relating 
to the institution of investigations specified in those paragraphs, 
on the petition of carriers or freight forwarders. 

Section 204(c), section 304(e), and section 403(f), so far as relating 
to the investigation of complaints of alleged noncompliance with 
provisions of Parts II, III, and IV hereinbefore assigned to Divis- 
ion One or requirements established pursuant thereto. 

Section 403(e), relating to inquiries into management of the business 
of freight forwarders and others. 

Claims arising under Federal Tort Claims Act, (28 U. S. C. 921, et seq.). 

Matters coming from the Personnel Office under Executive Order No. 
7916, of June 24, 1938, and amendatory and supplementary execu- 
tive orders and matters assigned to Division One by the order of 
the Commission of July 24, 1939, amending an order of October 
12, 1935. 

Matters coming from the Bureau of Inquiry under Parts I, III, and IV, 
including the provisions of Part II applicable by reason of Section 
409(a), the Elkins Act, and acts supplemental thereto, and the 
Clayton Antitrust Act, as amended, and from the Section of Law 
and Enforcement of the Bureau of Motor Carriers so far as relat- 
ing to the discovery of derelictions and enforcement of penal pro- 
visions of Part IT. 

Admission, disbarment, and suspension of practitioners before the Com- 
mission under Rules 7 to 13, inclusive, of the General Rules of 
Practice. 


* Commissioner Aitchison made an additional member with respect 
to matters connected with the admission, disbarment, and suspen- 
sion of practitioners before the Commission under Rules 7 to 13, 
inclusive, of the General Rules of Practize. 
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DIVISION TWO 
Rates, Tariffs, and Valuation Division 
COMMISSIONERS AITCHISON, SPLAWN, AND ALLDREDGE * 


Section 4, relating to long-and-short-haul and aggregate-of-intermediate 
rates, and relief therefrom. 

Section 5a, relating to agreements between or among carriers. 

Section 6, except paragraphs (11), and (12), relating to schedules of car- 
riers under Part I, sections 217 and 218, relating to tariffs of com- 
mon carriers and schedules of contract carriers under Part II, 
section 306, relating to tariffs of common carriers and schedules of 
contract carriers under Part ITI, and section 405 and section 409(a), 
relating to tariffs of freight forwarders and tariffs containing joint 
rates of freight forwarders and common carriers by motor vehicle 
under Part IV, including among other matters, applications there- 
under, forms and specifications, and questions turning upon the 
construction or application thereof. 

Section 15(7) of Part I, sections 216(g) and 218(c) of Part II, sec- 
tions 307(g) and (i) of Part III, and 406(e) of Part IV, relating 
to the disposition of applications for suspension of schedules and 
tariffs or parts thereof, including authority to institute investiga- 
tions into rates, fares, charges, and practices of carriers under 
Parts I, II, and III, and freight forwarders under Part IV, as 
ancillary to a proceeding of investigation and suspension. 

Section 6(11) (b) and (12) of the Interstate Commerce Act and sec- 
tion 11(d) of the Panama Canal Act, 49 U. S. C. 51, relating to 
the establishment, under the additional authority conferred upon 
the Commission by the Panama Canal Act of proportional rates to 
or from ports, and through rail-and-water arrangements in foreign 
commerce. 


Section 19a, relating to the valuation of the property of carriers. 

Section 20(11) of Part I and section 219 of part II, so far as relating 
to the authorization of released rates and ratings. 

Sections 3(2), 223, 318, and 414, so far as relating to the prescription 
of rules governing the delivery of freight and the settlement of 
rates and charges, and to prevent unjust discrimination. 

Section 22 so far as relating to reduced rates in case of calamitous 
visitation or disaster. 


Section 220(a) relating to contracts between motor contract carriers and 
shippers. 

Section 304(d) of Part III, relating to relief from the provisions of 
that part because of competition from carriers engaged in foreign 
commerce. 

Section 204(¢), section 304(e), and section 403(f), so far as relating 
to the investigation of complaints of alleged noncompliance with 
provisions of Parts II, III, and IV hereinbefore assigned to Divi- 
sion Two or requirements established pursuant thereto. 
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Standard Time Act of March 19, 1918, as amended, 15 U. S. C. 261-265, 
inclusive. 


Formal complaints and suspension cases in which the issues relate pri- 
marily and predominantly to the interpretation and application of 
tariffs, except formal complaints, handled under shortened pro- 
cedure in accordance with Rule 44 of the General Rules of Practice, 


* For section 5a matters, Division Two consists of Commissioners 
Alldredge, Rogers and Cross. 





DIVISION THREE 
Rates, Service, and Safety Division 
COMMISSIONERS, PATTERSON, JOHNSON AND KNUDSON 


Civil Aeronautics Act of 1938, approved June 23, 1938, 49 U.S. C. 648, 
so far as relates to action as members of a joint board, as may be 
directed by the Chairman of the Commission. 


Section 1 (9) to (17), inclusive, relating to switch connections, car- 
service and emergency directions with respect thereto, and con- 
tracts of common carriers by railroad or express companies for 
the furnishing of protective service against heat or cold. 


Section 5(1), relating to the pooling of traffic, service, or gross or net 
earnings of common carriers subject to the act. 


Section 3(5), relating to requirement of common use of terminals and 
compensation therefor. 


Section 6(11)(a) of the Interstate Commerce Act, and section 11(d) of 
the Panama Canal Act, relating to the additional jurisdiction over 
rail and water traffic conferred upon the Commission by the Pan- 
ama Canal Act, 49 U.S. C. 51, with respect to physical connections 
between rail lines and docks; and section 201(c), Transportation 
Act, 1920, as amended, 49 U. S. C. 141(c). 


Section 15(10), relating to the direction of the routing of unrouted 
traffic. 


Sections 15(13), 225, 314, and 415, relating to fixation of reasonable 
allowances to the owner of property transported for transportation 
services rendered, and I. & S. No. 11, The Tap Line Case. 
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Section 25(a) to (g), inclusive, as amended, relating to the installment 
and maintenance of safety devices by carriers by railroad, other 
than enforcement of penalties. 


Section 1(21), (other than enforcement of penalties), so far as relating 
to the compulsory construction of new roads or procurements of 
additional facilities. 


Section 204(a) (1), (2), (3), and (5) of Part II, so far as relating to 
the establishment of reasonable requirements for the safe transpor- 
tation of explosives and other dangerous articles, including inflam- 
mable liquids, inflammable solids, oxidizing materials, corrosive 
liquids, compressed gases, and poisonous substances. 


Section 403(b), relating to establishment of reasonable requirements 
with respect to continuous and adequate service by freight forward- 
ers. 


Section 404(d), relating to agreements between freight forwarders for 
joint loading of traffic. 


Section 204(c) and section 403(f), so far as relating to the investiga- 
tion of complaints of alleged non-compliance with provisions of 
Parts II and IV, hereinbefore assigned to Division Three, or re- 
quirements established pursuant thereto. 


Matters coming from the Board of Reference, relating to instructions 
concerning the informal consideration of unusual matters and cases 
for which there is no governing precedent. 


Matters coming from the Bureau of Informal Cases. 


Matters arising under the Transportation of Explosives and Danger- 
ous Articles Act, Accident Reports Act, Safety Appliance Act, 
Hours of Service Act, Locomotive Inspection Act, Medals of Honor 
Act, Ash Pan Act, Railroad Retirement Act of 1937, Carriers Tax- 
ing Act of 1937, Railroad Unemployment Insurance Act, the Rail- 
way Labor Act, as respectively amended; the Block Signal Resolu- 
tion of June 30, 1906, and Sundry Civil Appropriation Act of 
May 27, 1908; Postal Service Acts, 39 U. S. C. 6, 12, 13, 14, and 15, 
so far as those acts relate to duties of the Commission. 


Formal complaints handled under shortened procedure in accordance 
with Rule 44 of the General Rules of Practice. 





DIVISIONS TWO AND THREE 


Alternately, in Monthly Rotation, Commencing in January, 1943, 
With Division Three 


All cases not otherwise herein assigned or referred to another division 
or reserved to the Commission, arising under Part I, and all cases 
involving rates, fares, or charges arising under Parts II, III, and 
IV, which cases (a) have involved the taking of testimony at public 





I. C. C. PRACTITIONERS’ JOURNAL 





hearings, and are set to be argued orally before one of such divis- 
ions, or (b) are submitted without oral argument, but which have 
involved the taking of testimony at public hearings. 





DIVISION FOUR 
Finance Division 
COMMISSIONERS MAHAFFIE, ROGERS AND MITCHELL 


Section 1(18) to (20), inclusive, and sections 303(1), 309, 310, 311, and 
312, relating to certificates of convenience and necessity under 
Parts I and III and permits under Part III, and section 410, re- 
lating to permits under Part IV, including abandonments of serv- 
ice by Freight Forwarders under section 410(i). 

Section 5(2) to (13), inclusive, (other than enforcement of penalties), 
and section 210a (b) of Part II, relating to the consolidation, mer- 
ger, purchase, lease, operating contracts, and acquisition of control 
of carriers, and to non-carrier control, including matters of public 
convenience and necessity under section 207 and consistency with 
the public interest under section 209 directly related thereto. 

Section 5(14) to (16), inclusive, relating to common control of railroads 
and common carriers by water. 

Section 302(e) and section 303 (b) to (h), inclusive, relating to exemp- 
tions of water carriers from the provisions of Part III. 

Sections 20a, 20b and 214 (other than the enforcement of penalties), re- 
lating to the issuance and approval of securities of carriers under 
Parts I and II, and to the holding of interlocking positions as di- 
rector or officer. 


Section 304(c) relating to classifications of groups of water carriers sub- 
ject to Part III and rules, regulations, and requirements relating 
thereto. 

Section 411(d) and (f), relating to investigation of alleged violations 
of section 411(a), (b), and (c). 

Sections 204(c), 304(e), and 403(f), so far as relating to the investi- 
gation of complaints of alleged non-compliance with provisions of 
Parts II, III, and IV, hereinbefore assigned to Division Four or 
requirements established pursuant thereto. 

The Uniform Bankruptcy Act, as amended, 11 U. S. C. relating to the 
reorganization of corporations subject to the exercise of the regula- 
tory powers of the Commission. 

Matters arising under an Act To Amend the Interstate Commerce Act, 
as amended, and for other purposes, Public Law No. 478 approved 
April 9, 1948, which adds Section 20b to the Interstate Commerce 
Act, providing for voluntary alteration or modification of outstand- 
ing securities or obligations of railroad financial structures and 0 
the mortgage, indenture, deed of trust, corporate charter, or other 
instrument pursuant to which any class of its securities shall have 
been issued or by which any class of its obligations is secured, and 
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Section 3 containing provisions for obtaining review by the Com- 
mission prior to confirmation by the courts of plans of reorganiza- 
tion previously approved by the Commission, so as to reflect any 
changes, facts, or developments which have occurred since the ap- 
proval of the plan by the Commission which were not provided for 
in the plan. 

Matters arising under the Reconstruction Finance Corporation Act, 
as amended, and under Section 20 of Title II of the Emergency 
Relief and Construction Act of 1932, as amended. 

Matters arising under the Clayton Antitrust Act, as amended, (other 
than enforcement of penalties). 


Matters arising under Section 22(b)(9) of the Internal Revenue Code 
(relating to exclusions from gross income) as amended by the Act 
approved June 29, 1939, See. 215(a), 53 Stat. 875. 

Matters arising under Section 204 of the Transportation Act, 1920, 49 
U.S. C. 73, as amended. 





DIVISION FIVE 
Motor Carrier Division 
COMMISSIONERS LEE, ROGERS AND CROSS 


Section 203(b), relating to partial exemption from the provisions of Part 
II, including determinations as to the necessity for application of 
Part II to transportation within a municipality, between contiguous 
municipalities, or within an adjacent zone, and the determination 
of the limits of such zones, referred to in section 203(b)(8) and to 
casual transportation operations by motor vehicle, referred to in 
section 203(b) (9). 

Section 204(a) (1) to (3), inclusive, so far as relates to reasonable re- 
quirements with respect to continuous and adequate service and 
transportation of baggage and express by common carriers, and to 
qualifications and maximum hours of service of employees and safety 
of operation and equipment for common, contract, and private 
carriers, but not including requirements for the safe transporta- 
tion of explosives and other dangerous articles. 

Section 204(a) (4) and section 211(a) to (c), inclusive, relating to the 
regulation of brokers (other than their accounts, records, and re- 
ports). 

Section 204(a) (4a), relating to certificates of exemption to motor car- 
riers operating solely within a single State. 

Section 204(a) (7), so far as relates to inquiries into the management 
of the business of motor carriers and brokers and persons control- 
ling, controlled by, or under common control with motor carriers, 
and requests for information deemed necessary to carry out the 
provisions of Part IT. 

Section 204(b), relating to the establishment of classifications of brok- 
ers or groups of carriers and just and reasonable rules, regula- 
tions and requirements therefor. 
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Sections 206, 207, and 208, relating to certificates of public convenience 
and necessity. 

Section 209, relating to permits. 

Section 210, relating to dual operations. 

Section 210a(a), relating to grants of temporary operating authority. 

Section 212, relating to suspension, change, revocation, and transfer of 
certificates, permits, and licenses. 

Section 215, relating to security for the protection of the public. 

Section 224, relating to identification of motor carriers. 

Section 403(c) and (d), relating to authority to prescribe reasonable 
rules, and regulations governing the filing of surety bonds, policies 
of insurance, etc., by freight forwarders. 

Section 204(c) and 403(f), so far as relating to investigation of com- 
plaints of alleged noncompliance with the provisions of Parts II 
and IV assigned to Division Five or requirements established 
pursuant thereto. 

Any other matters arising under Part II not hereinbefore specially 
assigned or referred to other divisions. 

In connection with the foregoing assignments Division Five is author- 
ized to institute, conduct and determine investigations into motor- 
carrier practices pertaining to matters covered by such assign- 
ments. 





COMMISSION COMMITTEES COMMISSIONERS 

1. Rules and Reports AITCHISON, MAHAFFIE, AND ALLDREDGE 

2. Legislation SPLAWN, MAHAFFIE, AND ROGERS 
The Chairman of the Commission may designate a Commissioner 
to _ a@ vacancy on any Committee until the Commission otherwise 
orders. 








Bureaus of the Reports 
Commission Sections Headed by Through To 





ACCOUNTS AND COST FINDING Director COMMISSIONER 
MAHAFFIE 

Accounting Chief Accountant 
Field Service Chief of 
Field Service 

Cost Finding Chief of 
Cost Finding 

Depreciation Chief of 
Section 





ADMINISTRATION Secretary 


Budget and Asst. 
Fiscal Office Secretary 
Dockets Chief of 
Section 
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Mails and Files 


Personnel Office 
Stenography 


Supplies and 
Publications 


FINANCE 
Convenience and 
Necessity and Inter- 
locking Directorates 
Securities 


Loans and 
Reorganizations 


FORMAL CASES (General) 
Matters pending 
before divisions 
Examiners Reviewing 


INFORMAL CASES 


Informal Complaints 


LAW 


Indices 


Library 


LOCOMOTIVE 
INSPECTION 


Chief of 
Section 


Personnel Officer 


Chief of 
Section 


Purchasing 


Agent 





Director 


Chief of 
Section 
Chief of 
Section 
Chief of 
Section 


COMMISSIONER 
MAHAFFIE 
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Bureaus of the Reports 
Commission Sections Headed by Through To 
MOTOR CARRIERS Director COMMISSIONER Division 
ROGERS Five 
WASHINGTON STAFF Assistant 
Director 
Administrative Assistant to 
the Director 
Certificates Chief of 
Section 
Insurance Chief of 
Section 
Complaints Chief of ( Division 
Section ( Two 
( Division 
( Three 
( Division 
( Four 
( Division 
( Five 
Safety Chief of Division 
Section Five 
Legal and Enforcement Chief Division 
Attorney One 
FIELD ORGANIZATION Assistant 
Director 
16 Districts District Division 
Director Five 
SAFETY Director COMMISSIONER Division 
PATTERSON Three 
Hours of Service Chief of 
Section 
Safety Appliances Chief of 
Section 
Accident Chief Inspector 
Investigation Accident 
Investigations 
Signals and Chief of 
Train Control Section 
SERVICE Director COMMISSIONER Division 
JOHNSON Three 
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Bureaus of the Reports 
Commission Sections Headed by Through To 
TRANSPORT ECONOMICS COMMISSIONER Commission 
AND STATISTICS Director SPLAWN except as to 
matters assigned 
to Division One 
Analysis, Research and Division 
Editorial Review Director One 
Administrative Assistant to 
Director 
Annual Reports Chief of 
Section 
Operating Returns Chief of 
Section 
Accident Statistics Chief of 
Section 
Mechanical Chief of 
Tabulations Section 
TRAFFIC Director COMMISSIONER Division 
ALLDREDGE Two 
Rail Tariffs and Sixth Assistant 
Section Matters Director 
Motor Tariffs Assistant 
Director 
Released Rates Chairman of 
Committee Committee 
Suspension Board Chairman of 
Board 
Fourth Section Chairman of 
Board Board 
Classification Classification 
Agent 
VALUATION Director Division 
Two 
Administrative Assistant to 
Director 
Engineering Head Valuation 
Engineer 
Accounting Head Auditor, 
Property Changes 
Land Head Land 





Appraiser 
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Bureaus of the Reports 
Commission Sections Headed by Through To 
WATER CARRIERS 
AND COMMISSIONER Division 
FREIGHT FORWARDERS Director CROSS One 
Compliance as Division 
One 
Section 5a Applications “ Division 
Two 
Operating Authorities = Division 
Four 





ASSIGNMENT OF WORK, BUSINESS, AND FUNCTIONS TO INDIVIDUAL 
MEMBERS OF THE COMMISSION UNDER SECTION 17 (2) 


Distribution of carrier accounts and 
spreading of items over periods of 
time ; and prescription of depreciation 
rates and modification thereof as to 
individual carriers under sections 
20(4), 220(¢), and 313(d). 


Applications under section 20a (12) for 
authority to hold the position of of- 
ficer or director of more than one cor- 
poration. 


Applications and complaints on the 
special docket. 


The reference of cases involving sup- 
posed violations of law under the In- 
terstate Commerce Act, the Elkins 
Act, or related acts, to the Depart- 
ment of Justice for investigation and 
possible prosecution. 


Postponement of the effective date of 
orders in proceedings which are the 
subject of suits brought in a court to 
enjoin, suspend, or set aside the de- 
cision, order, or requirement therein. 


Uncontested matters arising under the 
Boiler Inspection Act, as amended. 


Commissioner to whom the 
Bureau of Accounts and 
Cost Finding reports 

[COMMISSIONER MAHAFFIE] 


Commissioner to whom the 
Bureau of Finance reports 
[COMMISSIONER MAHAFFIE] 


Commissioner to whom the 
Bureau of Informal Cases 
reports 

[COMMISSIONER KNUDSON] 


Commissioner to whom the 
Bureau of Inquiry reports 
[COMMISSIONER MITCHELL] 


Commissioner to whom the 
Bureau of Law reports 
[COMMISSIONER LEE] 


Commissioner to whom the 
Bureau of Locomotive In- 
spection reports 

[ COMMISSIONER PATTERSON] 
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Applications for temporary authority 
for service by common or contract 
earriers by motor vehicle under sec- 
tion 210a(a). 


Uncontested matters under section 25, 
the Safety Appliance Acts, as amend- 
ed, the Hours of Service Act, as 
amended, and section 3 of the Acci- 
dent Reports Act (including the mak- 
ing of reports of investigations under 
that section except those in which tes- 
timony is taken at a public hearing). 


Applications for transfer of certificates 
or permits of carriers by motor vehicle 
under section 212(b). 


Uncontested matters relating to the 
transportation of explosives and other 
dangerous articles. 


Requests of carriers for extension of 
time for filing annual reports. 


(a)Special permissions or other permis- 
sible waivers of rules regarding sched- 
ules of rates, ete., under sections 6, 
217, 218, 306, 405 and 409(a) ; (b) re- 
leased rates applications under sec- 
tion 20(11); (ce) Ex Parte No. 13, 
with respect to modifications under 
section 6(3) of posting requirements 
of section 6(1) ; and (d) reduced rates 
authorizations in cases of calamitous 
visitation under section 22. 





Commissioner to whom the 
Bureau of Motor Carriers 
reports 

[COMMISSIONER ROGERS] 


Commissioner to whom the 
Bureau of Safety reports 
[COMMISSIONER PATTERSON | 


[COMMISSIONER CROSS] 


Commissioner to whom the 
Bureau of Service reports 
[COMMISSIONER JOHNSON ] 


Commissioner to whom the 
Bureau of Transport Eco- 
nomics & Statistics reports 
[COMMISSIONER SPLAWN ] 


Commissioner to whom the 
Bureau of Traffic reports 
[COMMISSIONER ALLDREDGE] 
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Merely procedural matters in any for- Chairman of the respective 
mal case or pending matter, and ex- divisions 
tensions of time for compliance with 
orders (except in investigations on 
the Commission’s own motion), in any 
such case or matter which is not the 
subject of a suit in court, when the 
subject matter or particular proceed- 
ing has been or is assigned or referred 
to the division; Provided, That if the 
proceeding has been assigned to a 
Commissioner for administrative 
handling or preparation of report, 
such Commissioner shall act on such 
procedural matters (including exten- 
sions of time for compliance with or- 
ders); and if the subject matter or 
particular proceeding has not been as- 
signed or referred to a division or to 
a Commissioner, the chairman of Di- 
vision One may act on such matters. 


In each of the foregoing delegations and assignments to an individ- 
ual Commissioner, it is contemplated that in event of his absence or 
disability the senior member of the division which has jurisdiction of 
the subject matter or proceeding who is present shall act instead of the 
Commissioner above designated. In event of the absence or disability 
of a Commissioner to whom a proceeding not referred to a division has 
been assigned for administrative handling or preparation of report, 
procedural matters in connection with such proceeding may be acted 
upon by the Chairman of the Commission. 

In respect of all such matters, petitions for reconsideration or for 
rehearing of any order or decision of an individual Commissioner as 
herein authorized shall be initially passed upon by the division to which 
the general subject is referred, and if the general subject has not been 
referred to a division, then by the Commission. 


All such petitions shall be governed by the general rules of practice 
of the Commission. 





REHEARINGS AND FURTHER PROCEEDINGS 


For the proper and more convenient dispatch of business, and to 
the ends of justice, the following regulations of the conduct of proceed- 
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ings are adopted (in addition to those governing the parties, as set out 
in the Rules of Practice), in respect of rehearings, reconsiderations, 
further hearings, and supplementary proceedings, when upon the ap- 
plication of any party to the decision, order, or requirement of a divi- 
sion of the Commission. 

The application (and any supporting or opposing documents) when 
submitted shall be considered by the division: if the division grants the 
same, the application will stand as granted by the division and denied 
by the Commission, and further proceedings will be before the division 
and under its direction. Any further decision, order or requirement of 
the division shall be subject to application for rehearing as provided 
in the act. If the division does not grant the application, the applica- 
tion (and supporting or opposing documents) will be considered by the 
Commission, which in its discretion will determine if sufficient reason 
for granting a rehearing or taking any other action has been made to 
appear. 





LIFE’S RECORD CLOSED 
By E. H. DeGroot, Jr., Chairman, Memorials Committee 


Alexander E. Dypwick, T. M., Farmers’ Union Grain Terminal, 
Minneapolis, Minnesota. (3-25-50) 


Bon Geaslin, Vice-President and General Counsel, Waterman Steam- 
ship Corporation, 1740 G St. N. W., Washington, D.C. (4-11-50) 


Patrick J. Gaffney, T. M., The Fafnir Bearing Company, New 
Britain, Connecticut. (4-18-50) 


John A. Kuhn, (Retired) Formerly T. M., Omaha Grain Exchange, 
Omaha, Nebraska. 


C. H. Owen, A. F. T. M., Southern Pacific Lines, Houston, Texas. 
(6-5-50) 


R. P. Paterson, (Retired) Formerly F. T. M., Chesapeake & Ohio 
Railway, Detroit, Michigan. (6-9-50) 














834 I. C. C. PRACTITIONERS’ JOURNAL 





A LETTER ON I. C. C, REGULATION 


June 5, 1950 
Mr. Wesley A. Rogers, G. F. A. 


American Barge Line Company 
Grant Building 
Pittsburgh 19, Pa. 


Dear Wesley: 


I have not acknowledged your letter expressing agreement with my 
article on the regulation of water carriers. 

I am of course interested in the welfare of water carriers but I am 
also interested in the welfare of railroads and motor carriers. I think, 
if the truth were told, I am more interested in the welfare of the Inter- 
state Commerce Commission itself. I can see very plainly here in Wash- 
ington the handwriting on the wall which threatens to destroy the inde- 
pendence of the Commission and make it part of the Department of 
Commerce. We just won a battle against the Administration in its 
attempt to get control of the chairmanship of the I. C. C. That would 
have been but a first step toward ruining the independence of the Con- 
mission. 

I have a great deal of sympathy for the I. C. C. as well as a long 
standing affection for it. I regard it as the finest regulatory agency 
that ever existed in this country or any other country. For that reason 
I am the more concerned over the trend toward destroying the Commis- 
sion’s independence. The latter trend will, in my opinion be accelerated 
to the extent that regulation fails. I want to see regulation succeed. It 
is not succeeding as to water carriers. 

Please do not get the idea that I think the Commission is solely 
responsible for the plight of the water carriers. I know that there are 
many factors, including high terminal costs, which have contributed to 
the sorry plight of our merchant marine. But the regulation of water 
carriers has not, in my opinion, met the very high general standard 
which the Commission has insisted upon and has succeeded in attaining 
as to most of its regulatory work. If the regulation of water carriers 
could be strengthened it would be far less easy for those who are un- 
friendly toward the Commission to accomplish their nefarious purpose 
of destroying its independence. 

The big battle which we practitioners have before us is to help 
save the independence of the I. C. C. Our recent victory is only tem- 
porary. The Commission, in my opinion should do its part in strengthen- 
ing every area of its regulatory work, to the extent that it is able to 
do so under the inadequate appropriations granted by Congress. I am 
painfully aware of an unhealthy feeling toward the I. C. C. on the part 
of some people on Capitol Hill, especially those who are interested in a 
sound merchant marine. Yet we must face the fact that a basic diff- 
culty in the whole picture today is inadequate appropriations. This is 
causing bad morale among the Examiners whom the Commission has not 
been able to treat fairly in the matter of promotions and it is handi- 
capping the Commission in nearly every field of its activity. 
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I am a strong believer in our free enterprise system and I regard 
healthy regulation as an integral part of it. I believe that the attempts 
to destroy the Commission’s independence are part of a studied policy 
to concentrate more and more power in government, a trend which I 
regard as highly dangerous. : 

My attack is not primarily on the I. C. C., not by any means. It 
has done a marvelous job through the years. My hope is that the I. C. C. 
will be strengthened in every possible way and that it will do what it 
ean to strengthen itself. It will be an unfortunate day for this nation 
when control of all transportation in our great land falls into the hands 
of a Cabinet officer who already rules over a greater empire than many 
kings have claimed as their own. 


Sincerely yours, 


WILBUR LAROE, JR. 











Historical Development of Transport 
Coordination and Integration 
in the United States 


The Commission has recently released a study, identified as Statement 
No. 5015, entitled as above which was prepared by the Bureau of Trans- 
port Economies and Statistics. 

As suggestive of the care with which the study was prepared and 
as to some of the important incidental background involved we quote 
from the Introduction below: 


Coordination, as used in this study, is defined as an arrange- 
ment whereby two or more carriers of the same or different types 
perform a unified transportation service. It may be accomplished 
through (1) contracts between separately operated carriers or (2) 
through integration, which, in this analysis, is used to mean a unifi- 
cation of two or more carriers of the same or different types through 
one management, ownership, or control. Coordination as here used, 
therefore, is the more inclusive term and does not imply the concept 
of control as does integration. 

Considerable space is devoted in this study to the changing 
attitudes toward competition and combinations since 1887 as these 
developments have created the background for more recent view- 
points with regard to these problems. 

Competition grew among the railroads until it became destruc- 
tive not only of the earnings of competing companies but also of 
the efficiency of their service. This destructive competition tended 
to lead the companies into some type of agreement to protect them- 
selves. Thus agreements in regard to rates or the pooling of revenues 
arose. If these have been outlawed by legislation for fear of ex- 
cessive charges, the struggling companies have sought relief through 
holding companies, common directors, or finally by acceptance of 
some type of regulation intended to protect the public while elimi- 
nating destructive competition. Thus some consideration must be 
given to rates, competition, and antitrust laws in discussing coordi- 
nation and integration of transportation facilities. 


This study traces the developments which have a bearing on coordi- 
nation and integration from the beginnings of organized transportation 
in this country. 

It is shown that the railroads soon outgrew their role as feeders of 
water transportation and that, after several decades of expansion, they 
became subject to destructive internal competition. Their efforts to 
cooperate in meeting common problems by means of pooling and rate 
agreements proved only partially successful. The Act to Regulate Com- 
merce (1887) undertook to deal among other things, with discriminatory 
rates and practices, a product in large part of this excessive competition, 
placed duties on each railroad to cooperate with other railroads in ren- 
dering through service, and prohibited pooling. Railroad efforts to 
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cooperate through rate associations were checked by Supreme Court 
decisions in 1896. and 1897 based on the Sherman Anti-Trust Act. A 
period of rapid consolidation of railroads thereupon followed, with one- 
eighth of the existing mileage absorbed by combinations in the 16 months 
ending November 1, 1900. This development was restrained, in turn, 
by Court decisions in 1904 and following years. In 1906 the Commis- 
sion recommended the forbidding of further investment by railroads in 
parallel lines. 

The experience with cooperative use of railroad facilities gained 
during World War I and the increased powers vested in the Commission 
over a period of years were factors in the elimination in 1920 of the 
prohibition against pooling. Little use has been made of this change, 
but it is noted in the study that material economies might be achieved by 
pooling in cases in which there is a low utilization of facilities. The 1920 
Act also developed the concept of group rate making, provided a basis 
for joint use of terminals subject to defined limitations and procedures, 
and vested additional powers over car service in the Commission. It 
also undertook to encourage consolidation of railroads under a plan in- 
tended to bring about better balanced and more economically operated 
railroad systems. While approvals of applications to consolidate num- 
bered over 800 from 1926 to 1946, the results sought by the 1920 legis- 
lation have been realized only in part and the idea of consolidation re- 
stricted to a defined plan has been abandoned. 

The 1887 legislation made provision for joint rail-water rates. 
Legislation enacted in 1906, 1921, 1918, and in the ’20’s has indicated 
a well-established policy of Congress of protecting water transportation 
from possible undue encroachments by railroads and of placing obliga- 
tions on the railroads to cooperate with water carriers, especially on the 
inland waterways. 

Motor transportation, which had been developing rapidly for a 
number of years, came under Federal regulation in 1935. An extension 
of regulation of water carriers occurred in 1940. Both measures pro- 
vided substantial exemptions. As in the case of rail transportation, 
provision was made for limiting uneconomical (unnecessary) duplica- 
tions of facilities through the withholding of operating rights. The 
establishment of joint rates and through routes among motor common 
earriers (except carriers of passengers) was made voluntary, as were 
joint rates with other types of carriers. In the case of water common 
carriers, joint rates were placed on a mandatory basis except in the 
case of water-motor rates. The prohibition or discouragement of rail 
interests in water transportation continues, but railroads are permitted 
to engage in or have an interest in motor transportation. More severe 
restrictions on rail acquisitions of motor carriers exist than in the case 
of acquisitions by motor carriers of other such carriers. In most in- 
stances, motor property transportation under rail auspices must be in 
services which are auxiliary to or supplementary of rail service. 

Both rail and motor carriers are effectively disbarred from similar 
participation in air transportation, except as the Railway Express 
Agency and motor carriers engage in ground transportation in connec- 
tion with air carriers. 
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Coordination is found in the joint ownership and operation of the 
Railway Express Agency, Inc., in the operation of Pullman service, and 
in joint railroad terminal operations. 

Freight forwarders became subject to regulation in 1942. Problems 
in the determination of the desirable status of freight forwarders and 
their relations to motor carriers are under active consideration at this 
time. 

Some phases of coordination are illustrated by pipe-line transpor- 
tation. 

The study contains a detailed review of the subjects briefly summa- 
rized above and of other matters and is concluded with a summary of 
various recent proposals for the coordination of regulation. There is 
frequent reference in the study to the National Transportation Policy 
and its antecedents in their relation to coordination. 











General Rail and Rail-Water Freight Rate 
Changes Made During the Period August 
21, 1948, to September 1, 1949, Inclusive * 








Year 


Authority 


General Description of Change 





1948 





Increased Freight 
Rates, 1947 


(Dkt. Ex Parte 
166) 


270 ICC 403 
Decided 7-27-48 


Prior (interim) 
Reports: 


269 ICC 33 
Decided 10-6-47 


270 ICC 81 
Decided 12-29-47 


270 ICC 93 
Decided 4-13-48 





Territory: All territories 
Rates: On traffic generally 


Increases: In all rates and charges for 


line-haul transportation and other serv- 
ices (subject to certain exceptions), as 
follows (See Note): 


Within Eastern territory—30% (ex- 
cept Grain and Grain Products, etc., and 
Logs, Pulpwood, Fuel Wood, etc., 25%); 


Within Southern territory—25%; 


Within Zone I of Western Trunk-Line 
Territory—25%; 


Within Western territory other than 
Zone I of Western Trunk-Line territory 
—20%; 


Interterritorially between Southern 
and Western territories and between 
those territories on the one hand and 
Eastern territory on the other—25%; 


Between Western territory, other than 
Zone I of Western Trunk-Line territory, 
and Zone I of Western Trunk-Line terri- 
tory—22%%; 


On certain commodities, above in- 
creases made subject to maximum; 


Carload rates on Anthracite Coal, Bi- 
tuminous Coal (except Lignite), and 
Coke—20%, maximum 2c per 100 
pounds; Lignite Coal—10%, maximum 
le per 100 pounds; 


Carload rates on Iron Ore (not ground 
or hydrated) or Iron Sinter, to Upper 
Lake Ports—%c per 100 pounds; all 
other rates—20%, maximum 1%c per 
100 pounds; 


Carload rates on Sulphur—20%, 
maximum 9c per 100 pounds; 


Charges for protective service against 
heat or cold—15%; 


Charges for handling of Iron Ore at 
Upper and Lower Lake Ports—18%; 
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Year 


Authority 


General Description of Change 





1948 





Increased Freight 
Rates, 1947 
(Dkt. Ex Parte 
166) 


270 ICC 403 
Decided 7-27-48 


Prior (interim) 
Reports: 


269 ICC 33 
Decided 10-6-47 


270 ICC 81 
Decided 12-29-47 


270 ICC 93 
Decided 4-13-48 


(Continued from previous page) 


Rates and charges for switching of 
Coal, Coke, and Iron Ore within Eastern 
territory, under certain conditions re 
lating to absorption thereof—18%. 


No Increases in: Wharfage or handling 
charges at the Hampton Roads ports or 
at other Atlantic and Gulf Ports south 
and west thereof; 


Charges for storing Iron Ore at the 
Lower Lake Ports; 


Demurrage charges. 
Effective: August 21, 1948. 


Master Tariffs: Agt. Bohon ICC 787, Agt. 
Boin ICC A-869, Agt. Dodge ICC 728, 
Agt. Doe ICC 567, Agt. Haynes ICC 
1495, Agt. Jones ICC 4142, Agt. Kipp 
ICC A-3694, Agt. Marsh ICC 3795. 


NOTE:—tThese increases and exceptions 
thereto supersede the interim increases 
and exceptions thereto made effective 
May 6, 1948, under the authority of the 
report of April 13, 1948, in this proceed- 
ing, supra. Prior (interim) reports are 
cited in the left-hand margin. 








* The original statement showing 


General Rail and Rail-Water Freight Rate 


Changes during the period Oct. 1914 to April 1948, was published in the May 1948 


issue of the Journal. 


statement up-to-date. 


The releases of January 1949 and March 1950 bring that 


The foregoing two pages show the increases made effective August 21, 1948, pur- 
suant to the findings in the final report in Ex Parte No. 166, 270 I. C. C. 403. 
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Year 


Authority 


General Description of Change 





1948 





Increased Freight 
Rates, 1948 
(Dkt. Ex Parte 
168) 


272 ICC 695 
Decided 12-29-48 


(See reference 
below to later 
report.) 


Territory: All territories 
Rates: On traffic generally 


Increases: Temporary-in all rates and 
charges for line-haul transportation and 
other services (except as noted below): 

Within Eastern and Southern terri- 
tories and between those territories— 


6%; 

Within Zone I of Western Trunk-Line 
territory—5 % ; 

Within Western territory other than 
Zone I of Western Trunk-Line territory 
—4%; 

Interterritorially, other than between 
Eastern and Southern territories—5%. 

On the following commodities, above 
increases in line-haul carload rates made 
subject to maxima: 

Fresh fruits and vegetables—6 cents 

per 100 pounds; 

Sugar—4 cents per 100 pounds; 

Lumber—4 cents per 100 pounds. 
No increase in: 

Rates on iron ore to Upper Lake 

Ports; 

Charges for protective service against 
heat or cold; 

Amounts paid or allowances made by 
earriers for drayage or other serv- 
ices performed by shippers or re- 
ceivers of freight; 

Charges for— 

Demurrage; 

Loading or unloading livestock; 

Unloading fresh fruits and vege- 
tables at New York, N. Y., and 
Philadelphia, Pa.; 

Handling iron ore at Upper Lake 
Ports; 

Storing iron ore at Lower Lake 
Ports; 

Wharfage and handling at South At- 
lantic Ports, Hampton Roads, Va., 
and south; Florida and Gulf 
Ports. 


Effective: January 11, 1949. 


Master Tariffs: Agt. Bohon ICC 799, Agt. 
Boin ICC A-883, Agt. Dodge ICC 732, 
Agt. Doe ICC 574, Agt. Haynes ICC 
1497, Agt. Jones ICC 4174, Agt. Kipp 
ICC A-3709, Agt. Marsh ICC 3815. 


NOTE:—tThese interim increases were 
superseded by subsequently authorized 
increases as hereinafter indicated. 
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Year Authority 


General Description of Change 





Increased Freight 
Rates, 1948 


(Dkt. Ex Parte 
1949 168) 


276 ICC 9 
Decided 8-2-49 





Territory: 

Rates: On traffic generally 

Increases: In all rates and charges for line- 
haul transportation and other services 
(except as noted below): 

Within Eastern and Southern terri- 
rene and between those territories— 
—10%; 

Within Zone I of Western Trunk-Line 
territory—9%; 

Within Western territory other than 
pase ~ I of Western Trunk-Line territory 
———s O> 

Interterritorially, other than between 
Eastern and Southern territories—9%. 
On the following commodities, above in- 
creases in line-haul carload rates made 
subject to maxima: 

Fresh fruits and vegetables—9 cents 

per 100 pounds; 

Sugar—6 cents per 100 pounds; 

Lumber—6 cents per 100 pounds; 

Iron Ore, coal (except lignite) and 

coke—35 cents per net ton or 39 
cents per gross ton; 

Lignite coal—18 cents per net ton or 

20 cents per gross ton; 
Charges for handling iron ore at Lower 
Lake Ports—10%. 
No increase in: 

Rates and charges as_ hereinbefore 

specified under the same caption in 

connection with the prior report, 272 

I. C. C. 695. 

Effective: September 1, 1949. 

Master Tariffs: Agt. Bohon ICC 811, Agt. 
Boin ICC A-890, Agt. Dodge ICC 751, 
Agt. Doe ICC 581, Agt. Haynes ICC 
1506, Agt. Jones ICC 4206, Agt. Kipp 
ICC A-3728, Agt. Marsh ICC 3851. 

NOTE:—These increases supersede the in- 
terim increases made effective January 
11, 1949, under the authority of the re- 
port of December 29, 1948, in this pro- 








ceeding, supra. 





The above shows increases made effective 1-11-49, and final increases effective 
9-149, pursuant to findings in Ex Parte No. 168, 272 I. C. C. 695, and 276 I. C. C. 9. 
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Rail Transportation 


By A. Rea Wiis, Editor 


FINANCE MATTERS 
ICC Securities Applications Regulations 


Division 4 of the I. C. C. has issued an order, dated April 20, 1950, 
with respect to applications for authority to issue securities, under Sec- 
tions 20a and 214 of the Interstate Commerce Act. The regulations are 
amended as follows: 

§ 56.2 Required Exhibits. * * * 

(j) As Exhibit 10, if the application is with respect to the acquisi- 
tion of equipment, a statement showing: 

(1.) The name and post-office address of the owner or vendor of the 
equipment to be acquired, the name of builder, and the unit prices paid 
or to be paid free on board builder’s plant; whether the equipment was 
purchased through competitive bidding ; and, if the unit prices shown are 
not the lowest bids received, the reason for accepting a higher bid. 





Detroit, Toledo & Ironton Acquisition 


Division 4 of the I. C. C. has authorized acquisition by the Pennsyl- 
vania Company and Wabash Railroad Company, and through the former, 
by the Pennsylvania Railroad Company, of control of the Detroit, Toledo 
and Ironton Railroad Company. 

Division 4 also authorized acquisition by the Pennsylvania Company 
and Erie Railroad Company, and through the former, by the Pennsyl- 
vania Railroad Company, of control of the Springfield Suburban Rail- 
road Company. 

The effective date of the order of Division 4 of May 2, 1950, has been 
postponed indefinitely and the time for filing a petition for rehearing, 
reconsideration and reargument has been extended to June 12, 1950. 





Florida East Coast Reorganization 


_ In F. D. 13170—Florida East Coast Railway Company Reorganiza- 
tion, the I. C. C. has reopened the proceedings for further public hearing 
to be held on a date and at a place to be later designated, for the purpose 
of receiving evidence relating to modification of the plan heretofore ap- 
proved by the Commission and certified to the Court. 





Georgia, Florida G Alabama Reorganization 


The I. C. C. has announced that its reorganization plan for the 
Georgia, Florida and Alabama Railroad has been rejected by one group 
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of the earrier’s security holders. The plan, which would reduce the rail- 
road’s capitalization from $5,900,000 to $3,400,000, was approved by the 
I. C. C. and the U. S. District Court at Atlanta, but 77% of the Class 
Four stockholders voted to reject it. About 93% of the Class Two bond- 
holders voted to accept the plan. 





FORMAL MATTERS 
Alumina Rates — Mobile, Alabama to Point Comfort, Texas 


On May 24, the I. C. C. approved a special rate of $4.64 per ton on 
shipments of alumina between Mobile, Alabama, and Point Comfort, 
Texas, to enable the railroads, instead of a water carrier, to get the traffic 
which will result from the construction of a new manufacturing plant 
at Point Comfort by the Aluminum Company of America. The lowest 
rate which would have been applied to the traffic, without the special 
rate, is $9.18. ALCOA told the I. C. C. it would prefer rail shipments 
to water shipments but that the rail rate could not exceed $4.64 per ton 
if ALCOA was going to use it. 





Transportation of Explosives 


In Docket 3666—Transportation of Explosives, Division 3 of the 
1. C. C. has issued an order dated May 18, amending the Regulations for 


the Transportation of Explosives and Other Dangerous Articles. 





Freight Forwarders — Motor Common Carriers — 
Agreements 


In Docket 29493—Freight Forwarders—Motor Common Carriers— 
Agreements, the I. C. C. has entered an order dated May 24 postponing 
until August 28, 1950, the effective date of its order of September 24, 
1948. The action was taken at the request of the House Committee on 
Interstate and Foreign Commerce, which is considering new legislation 
on the subject. 





Grain Door Reparation Case 


In Docket No. 30291—Continental Grain Company v. The Atchison, 
Topeka and Santa Fe Railway Company, et al., Examiner Charles B. 
Gray has recommended that the Commission find that charges for fur- 
nishing grain doors in addition to the line-haul rates for the transporta- 
tion of bulk grain from points in Kansas, Oklahoma and Texas to Rio 
Grande crossing points in Texas are unjust and unreasonable, and that 
reparations should be awarded. 
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Increased Freight Rates, 1947 


In Ex Parte 166—Increased Freight Rates, 1947, Examiner Myron 
Witters, upon reconsideration and rehearing, has recommended that the 
I. C. C. find that the percentage increases applied to the basic freight 
rates and charges by the railroads, water carriers, and freight forwarders 
between points located in zone I of western trunk-line territory (includ- 
ing points on the borders of that zone), on the one hand, and points 
located in western territory outside the said zone I (including east-bank 
and west-bank Mississippi River crossings south of St. Louis, Mo.), on 
the other, are, and for the future will be, unjust and unreasonable and 
unduly prejudicial in certain instances. 





Florida Intrastate Rates 


In Docket No. 30140—Increases in Florida Intrastate Rates, the 
I. ©. C. by report dated May 4, 1950, has found that intrastate freight 
rates and charges in Florida cause unjust discrimination against inter- 
state commerce, undue preference of and advantage to certain persons 
and localities in intrastate commerce, and undue prejudice and disad- 
vantage to certain persons and localities in interstate commerce. 

With certain exceptions proposed interstate transit rates minima, 
and rules on sugar cane, in carloads, from certain loading stations in 
Florida to Clewiston, Florida, were found to be just and reasonable. 

The Commission said that an order carrying the findings into effect 
would be entered within 30 days from the date of the service of the re- 
port unless it is notified by the Florida Commission, within that time, 
that it will permit promptly the increases approved. 





Mississippi Intrastate Express Rates and Charges 


In Docket No. 30082—Mississippi Intrastate Express Rates and 
Charges, the I. C. C. upon further hearing, has found that the rates and 
charges of the Railway Express Agency, Inc., for the intrastate transpor- 
tation of property by express in the State of Mississippi cause unjust 
discrimination against interstate commerce. The Commission said it 
would withhold an order requiring the establishment of rates and charges 
in accordance with its findings for a period of 30 days, at which time it 
would enter such an order unless notified by the Mississippi Public Serv- 
ice Commission that the increases contemplated by the Commission’s 
findings would be authorized. 

The difference between the intrastate rate and the interstate rate is 
lle per 100 pounds. 





Rail Iron and Steel Rates in Pennsylvania 


The Pennsylvania Public Utility Commission has authorized some 
15 major railroads operating within that State to reduce intrastate rates 
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on manufactured iron and steel by 25%. The rate cut applies to carload 





lots with a minimum weight of 80,000 lbs. The I. C. C. approved a for 

similar reduction on interstate shipments by eastern railroads, effective an 

May 1. The proposed reduction was opposed by truckers operating ow 

cross-state in Pennsylvania. th 

wi 

m 

Reed-Bulwinkle Act Agreement Hi 

Director Charles R. Seal of the I. C. C. Bureau of Water Carriers - 
and Freight Forwarders has recommended approval of Section 5a Ap. 

plication No. 13 relating to North Atlantic Port Railroads, Tidewater pe 


Coal Demurrage—Agreement. 





Government Reparations Cases 


Testimony by the Government in support of four of its reparation re 
cases was recently presented in.a hearing held by Division 4 of the I. C. C. th 
The cases are Dockets 29572 (Passenger and Freight Motor Vehicles via 
Southern Ports) ; 29917 (Combat Vehicles) ; 30076 (Storage-in-Transit) ; 
and 29926 (Wooden Pallets). 

Division 4 has previously heard the testimony in five of the Govern- 
ment’s reparation cases, leaving twelve more to be heard. These will be 








heard four cases at a time, at dates to be fixed later. : 
0 

Texas Intrastate Rates a 

About 60 railroads have asked the I. C. C. to require the Texas Rail- - 
road Commission to permit intrastate freight rates to be increased to the Q 


level of interstate freight rates. 





Unloading Fresh Fruits and Vegetables 
(New York and Philadelphia) 


Examiners Russell M. Brown and M. J. Walsh have recommended 
that the I. C. C. reverse a 1948 decision permitting the railroads to make 
charges for unloading fresh fruits and vegetables at New York and 
Philadelphia. The examiners say that the charges are unjust and un- 
reasonable. 
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MISCELLANEOUS 
ICC Chairman Urges New Freight Car Purchases 


Chairman Johnson of the I. C. C. was a witness before the subcom- 
mittee of the Senate Committee on Interstate and Foreign Commerce 
investigating domestic land and water transportation on May 16, at 
which time he urged that prompt action be taken to build up the railroad 
freight car supply in the interest of national security. 
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Col. Johnson outlined a program for freight car construction calling 
for completion of deferred freight car retirements by the end of 1952, 
and acquisition of additional cars by Class I railroads so as to bring their 
ownership level up to 1,920,000 revenue freight cars in 1953. He said 
the postwar peak in freight car ownership was attained on June 30, 1949, 
when it amounted to 1,770,949, but pointed out that in the following nine 
months there has been a reduction in ownership of about 32,000 cars. 
He explained, however, that because of the increase in the average capa- 
city from 51.06 tons per car on August 31, 1945, to 52.45 tons on March 
31, 1950, the difference ‘‘is slight’’ in aggregate carrying capacity com- 
pared with freight car ownership at the end of World War II hostilities. 

Under the program outlined by Col. Johnson, Class I railroads 
should add 85,000 cars in 1950, 160,000 in 1951 and 160,000 in 1952 and 
at that annual rate in 1953 until the level of 1,920,000 has been reached. 

Taking into consideration the increased capacity of freight cars and 
certain other factors, Col. Johnson told the committee that Class I rail- 
roads would need 74,000 more cars than they had in order to carry again 
the 1944 traffic load safely and efficiently. 





Air Mail Pay and Subsidies 


Chairman Johnson of the Senate Committee on Interstate and 
Foreign Commerce has made public an interim report relating to separa- 
tion of air mail pay from subsidy which he has submitted to the Com- 
mittee on Appropriations in connection with hearings on air mail pay 
appropriations. Senator Johnson has recommended that subsidy be sepa- 
rated from air mail pay, but has suggested that the subsidy for domestic 
air transportation should be specifically identified and presented to Con- 
gress on a community basis. 





Consolidation of 1. C. C. and CAB Urged 


Vice President and General Counsel Jonathan C. Gibson, of the 
Atchison, Topeka & Santa Fe Railway System, testifying for the AAR 
before the subcommittee of the Senate Committee on Interstate and 
Foreign Commerce investigating domestic land and water transportation, 
on May 11, said that the Civil Aeronautics Board and the Interstate Com- 
merce Commission should be consolidated to end the present system of 
favoritism. Mr. Gibson said, ‘‘Today, regulatory controls are applied 
to the air lines on the one hand and their competitors on the other with 
an uneven hand, bringing about gross unfairness and discrimination. 
This has resulted in a large and continuing artificial diversion of pas- 
Senger traffic, sleeping car and parlor business from the railroads, 
severely handicapping them in their efforts to maintain this branch of 
Service upon a self-sustaining and profitable basis. These maladjust- 
ments are due in major part to the existing separate and disjointed forms 
of regulation.’’ 
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Federal Aid Road Bill 


After rejecting a recommittal motion designed to reduce by 20% the 
funds provided for projects on the Federal-aid Highway System, the 
Tlouse on May 19, by a vote of 246 to 34 passed H. R. 7941, amending 
and supplementing the Federal Aid Road Act to authorize appropriations 
for continuing the construction of highways. The bill, as passed by the 
House, authorizes $500,000,000 for primary, secondary and urban roads 
for each of the fiscal years 1952 and 1953. It also authorizes an addi- 
tional $70,000,000 for both years for expenditure on the national system 
of interstate highways in addition to the usual appropriations that are 
made for forest roads and trails. 





Federal Employers Liability Act Cases 


Hearings on H. R. 7550 and related bills, which would make Section 
1404 to Title 28 of the U. S. Code inapplicable to suits brought under 
the Federal Employers Liability Act, which were originally scheduled to 
begin on June 5, have been cancelled, without any new date being as- 
signed. The hearings are to be conducted by Subcommittee No. 4 of the 
House Committee on the Judiciary. 





Freight Forwarder Bill 


The Transportation Subcommittee of the House Committee on Inter- 
state and Foreign Commerce held hearings recently on H. R. 5967, the 
Freight Forwarder Bill. Commissioner Alldredge of the I. C. C. pre- 
sented the majority views of the Commission and Commissioner Splawn 
presented the minority views. 





Monopoly Investigation 


Commissioner Clyde B. Aitchison, of the Interstate Commerce Com- 
mission at the request of the Chairman of the House Committee on 
the Judiciary, presented the views of the Interstate Commerce Com- 
mission to the Monopoly Subcommittee of the House Committee on 
the Judiciary with respect to the commodities clause. His statement was 
presented on May 5, and supplemented that presented by Mr. Arne C. 
Wiprud on April 20, at which time Mr. Wiprud discussed the EZ. J. & E. 
and the South Buffalo Commodities Clause Cases. 

The Interstate Commerce Commission declined, at this time, to make 
a specific recommendation for the amendment of the commodities clause, 
taking the position that the entire subject of transportation was now 
being considered by the committees of Congress. Commissioner Aitchison 
pointed out in his statement that the commodities clause should not be 
amended without a thorough study of the effect of a possible separation 
of transportation and production agencies so far as ownership is con- 
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cerned. He said that the Commission is now able to take care of possible 
interlocking directorates and officers of industrially-owned railroads so 





7 far as new proposals are concerned, by. virtue of its power over the 

ing issuance of public convenience and necessity orders. 

ions 

hea Omnibus Rivers and Harbors Bill 

) 

tdi. President Truman has signed a bill authorizing $1,483,593,000 of 

tem rivers and harbors and flood control projects throughout the Nation. 

are The bill is the first such omnibus authority act passed by Congress in 
three years, but it does not assure immediate start on the work. Actual 
money for the projects must be provided in separate legislation. The bill 
calls for 64 flood control projects costing $1,279,000,000. The remainder 
of the authorization is for 94 rivers and harbors projects. As finally ap- 

_ proved by Congress the bill was $335,000,000 above the original version 

ra passed by the House. The additions were put on in the Senate. 


it The bill includes $182,997,000 for Columbia Valley Projects, $80,- 
000,000 for Arkansas River flood control, and $50,000,000 for Hartwell 











the Dam, Savannah River, Ga. 
Railroad Employee’s Silicosis Suit 
A jury in the U. S. District Court for the Northern District of 
Illinois, at Chicago, on May 25, awarded a 62-year old former employee of 
ter- the Pennsylvania Railroad $20,000 damages on his claim that his work 
the had brought on silicosis. This is believed to be the first verdict of its kind 
re- under the Federal Employers Liability Act. The employee charged that 
wn the railroad had for 26 years failed to provide proper ventilation for the 
area where he used sandblasting equipment. 
RRB — Employment Benefits 
m- The Railroad Retirement Board has amended its regulations with 
on respect to employees’ benefits so as to provide that: 
ye § 236.2 Waiver and release by creditor. If, in the judgment of the 
hen Board, any creditor of the estate of the deceased possesses rights superior 
C to those of his surviving spouse or kindred, payment shall not be made 
E. without formal administration unless and until such creditor has, on a 
‘ form prescribed by the Board, waived and released his claim against 
ies such estate with the same effect as if it had heretofore been paid and 
os fully satisfied. 
- The amended regulations were published in the Federal Register of 
May 13, 1950. 
on 
be 
on AAR Research Laboratory 





The Central Research Laboratory of the AAR, at the Illinois Insti- 
tute of Technology, in Chicago, was formally dedicated on May 26. 
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PERSONALS 
Resignations 
Dr. Ford K. Edwards Resigns from 1. C. C. 


Dr. Ford K. Edwards who has been Director of the Bureau of 
Accounts and Cost Finding of the I. C. C., has resigned that position to 
become Director of the Bureau of Coal Economics of the National Coal 
Association on June 1. 





Gilbert J. Parr Resigns 


Gilbert J. Parr, Chief of the Cost Finding Section of the Interstate 
Commerce Commission’s Bureau of Accounts and Cost Finding, resigned 
that position as of May 1, 1950, to accept employment in an official 
capacity with the Waterman Steamship Corporation of Mobile, Alabama. 
He entered the services of the Commission July 16, 1939, at which time 
he assisted in the organization of the Commission’s Cost Finding Section. 





Roland Rice Leaves AAR Post for General Practice of Law 


Roland M. Rice has resigned as assistant general counsel of the Asso- 
ciation of American Railroads to enter the general practice of law, 
specializing in matters before government agencies. 

Mr. Rice formerly was general counsel for American Trucking Asso- 
ciations, leaving on October 15, 1947, to accept the AAR post. 

During 12 years in the Law Department of ATA, he handled many 
major legislative and legal assignments on behalf of the trucking in- 
dustry. He joined ATA in 1935 after having served previously with 
the industry’s Code Authority in the National Industrial Recovery 
Administration. 

He was assistant general counsel of ATA from 1937 until May, 
1942, when he became general counsel. 

He will have offices in the Washington Building, Washington, D. C. 





Edgar Watkins Accepts New Position 


Engagement of Edgar Watkins, transportation attorney of Atlanta, 
and Washington, D. C., as its general counsel was announced recently 
by the National Traffic Committee of the trucking industry. 

Mr. Watkins will have offices and make his home in Washington but 
he will retain offices in Atlanta with his brother, Allan Watkins. 





Appointment 
C. W. Emken Appointed Acting Head of ICC Accounts Bureau 


C. W. Emken has been named Acting Director of the Bureau of 
Accounts and Cost Finding, Interstate Commerce Commission. 
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Mr. Emken, who has been serving as chief of the bureau’s field 
service, succeeds Ford K. Edwards, whose resignation from the Commis- 
sion as bureau director became effective last week. 

After serving 10 years in accounting work with the Union Pacific, 
Mr. Emken joined the ICC 23 years ago. He worked as an examiner in 
the Bureau of Accounts for about nine years, after which he transferred 
to the Motor Carrier Section of the Bureau, where he was section chief 
during six of his 12 years with the section. 

Under the reorganization, Mr. Emken transferred to the Bureau of 
Accounts and Cost Finding, where he headed the field service. 





STATISTICS 
Steam Railway Accidents 


During the first three months of 1950 there were 34 passengers 
killed and 782 passengers injured in train and train service accidents 
as compared with five killed and 637 injured in such accidents during 
the first three months of 1949. 

During the first three months of 1950 there were 79 employees killed 
and 4,807 employees injured while on duty, as compared with 109 killed 
and 6,093 injured while on duty during the first three months of 1949. 





Railway Employment 


Class I steam railways, excluding switching and terminal companies, 
had 1,187,746 employees at the middle of the month of April 1950, a 
decrease of 2.25% as compared with the middle of the month of April 
1949, but an increase of 3.47% as compared with the middle of the month 
of March 1950. 

Railway employment at the middle of April 1950 was 118.3 of the 
1935-1939 average, the highest since the middle of the month of May 1949. 





Revenue Freight Loadings 


Loading of revenue freight for the week ended May 20, 1950, totaled 
743,307 cars. This was a decrease of 30,603 cars, or four per cent below 
the corresponding week in 1949, and a decrease of 135,870 cars, or 15.5 
per cent below the corresponding week in 1948. Loadings were reduced 
in the week ended May 20 by a strike of firemen on four large railroads. 

Loading of revenue freight for the week of May 20 increased 31,488 
cars, or 4.4 per cent above the revised total of 711,819 cars loaded for 
the week ended May 13. 

Coal loading amounted to 138,381 cars, a decrease of 19,071 cars 
below the corresponding week a year ago, and a decrease of 1,954 cars 
below the preceding week this year. 
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Railway Operating Income 


Net railway operating income of Class I railroads in March, 1950, 
totaled $75,706,315 compared with $66,102,660 for the same month j in 
1949, according to reports filed by the carriers with the Bureau of Rail. 
way "Economies of the Association of American Railroads. 

For the first three months of 1950, net railway operating income 
totaled $123,779,467 compared with $131,386,148 in the same period ot 
1949. 





Pipe Line Companies — Statistics 


The Bureau of Transport Economies and Statistics of the I. C. ¢. 
has issued statement No. Q-600 showing transportation revenue and 
traffic of large oil pipe line companies for the first quarter of 1950 as 
compared with the first quarter of 1949. Transportation revenue of 
these companies for the first quarter of 1950 showed an increase of 6.5% 
as compared with the first quarter of 1949. The number of barrels 
originated on line and received from connections for the first quarter 
of 1950 was 566,784,851 as compared with 604,089,542 for the first 
quarter of 1949. 





Net Railway Operating Income 


Net railway operating income of Class I steam railways from freight 
service and from passenger and allied services for the years 1936 to 
1949, as reported by the Bureau of Transport Economics and Statistics 
of the Interstate Commerce Commission, in ‘‘Monthly Comment on 
Transportation Statistics,’’ is shown below: 


Year Freight Service Passenger Service Total* 
Millions Millions Millions 


1936 $ 891.7 D $233.3 $ 667.3 
1937 827.1 D 241.6 590.2 
1938 626.3 D 255.3 372.9 
1939 837.9 D 250.9 588.8 
1940 942.5 D 262.1 682.1 
1941 1,223.1 D 226.1 998.3 
1942 1,394.4 89.3 1,484.5 
1943 1,080.0 279.8 1,359.8 
1944 871.3 234.1 1,106.3 
1945 620.6 230.1 852.1 
1946 759.7 D 139.7 620.1 
1947 1,206.4 p 426.5 780.7 
1948 1,561.0 D 559.8 1,002.0 
1949 1,335.1 D 649.3 686.5 





* Includes relatively small amounts not related to freight or passenger services. 
p Deticit. 
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Terminal Switching Costs 


The following item is contained in ‘‘Rail Carload Cost Scales by 
Territories as of January 1, 1950,’’ prepared by the Cost Finding Sec- 
tion of the I. C. C. Bureau of Accounts and Cost Finding. 

The territorial out-of-pocket costs per carload for switching (ad- 
justed to January 1, 1950) at either the point of origin or the point of 
destination (but not both) are shown in the following table by type 
of car. The figures are shown in dollars per loaded car and include the 
eost of switching the empty car. 


Out-of-pocket switching cost per carload (all 
weights of load) as of January 1, 1950 


Eastern Pocahontas Southern Western 
Type of Car District Region Region District 
Box $14.23 $9.72 $8.97 $11.92 
Gondola and hopper 15.82 10.80 9.97 13.24 
Flat 15.82 10.80 9.97 13.24 
Stock 15.82 10.80 9.97 13.24 
Refrigerator 13.26 9.91 8.05 10.69 
Tank 13.26 9.91 8.05 10.69 


The above costs include locomotive expenses, fuel, crews, track main- 
tenance and car costs related to switching at origin or destination. They 
reflect the following 1948 territorial average switch-engine-minutes per 
loaded car (including the switching of the empty) at either the point of 
origin or the point of destination. 


Average minutes per loaded car (1948) 


Eastern Pocahontas Southern Western 
Type of car District Region Region District 
Box 27.5 17.0 18.5 24.5 
All other 30.5 19.0 20.5 27.0 





Motor Transportation 
By Harry E. Boot, Editor 


Attorney, American Trucking Associations, Inc. 


Misclassification Claim Filed by Motor Cargo 


A petition was filed with the U. S. Court of Claims by Motor Cargo, 
Inc. of Akron to recover almost $50,000 which is alleged to be due from 
the Government on freight transported for the Navy Department during 
the War. The claim resulted from a ruling by the Accounting Office 
and concurred in by the Comptroller General, that certain shipments 
handled by Motor Cargo in 1944 and 1945 should have been classified as 
‘*machinery’’ which takes a 4th class rating, instead of being transported 
as ‘‘machine guns parts’’ which have a 2nd class rating. The material 
was carried under a shipper-carrier-Navy agreement understanding that 
class 2 rating would be applied. The exact nature of the shipment was 
not disclosed to the carrier for reasons of military security. It was 
later discovered that the shipments actually were 40 millimeter train 
and elevation power guides used in operating anti-aircraft guns. The 
article is not specifically described in the classification but the motor 
carrier contends that the nearest classification is ‘‘ anti-aircraft directors” 
which would actually carry the class 1 rating. The motor carrier’s 
petition states that the General Accounting Office filed claims against 


the carrier exceeding $34,000 which were purported to represent alleged 
excess freight charges collected on the shipments. The petition further 
claims that the General Accounting Office has during the years of 1948 
through 1950 actually deducted in excess of $33,000 from current ac- 
counts of the carrier and has filed additional claims for the balance. 
Motor Cargo’s petition asked for the recovery of the amounts already 
withheld and relief from further claims. 





‘North Carolina Supreme Court to Review State Truck Act 


The North Carolina Supreme Court will hear three cases challenging 
the North Carolina Public Utilities Commission’s interpretation of the 
law, and several other cases are scheduled to come before the Supreme 
Court later in the year. It is understood that there are a total of 37 
cases pending in various County Superior Courts on the same question. 
The first three cases to be heard will be by Fredrickson Motor Express, 
Helm’s Motor Express, and Miller Motor Express, all contending that 
the Commission has infringed on their rights by dealing too liberally 
with applicants for truck franchises. The Court will be asked to deter- 
mine whether or not the Utilities Commission has authority under the 
1947 Truck Act to accept reports of operations from truckers after 
October 1, 1947. It is the contention of the motor carriers that the 
law states that truck lines operating before January 1, 1947 had to file 
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reports of their 1946 operations by October 1, 1947 to qualify for grand- 
father rights. The motor carriers further contend that the Commission 
has issued certificates in contested cases without requiring the appli- 
cants to meet all of the requirements of the Truck Law. 





Motor Trucks Suggested for Postal Economies 


The Post Office Department has received a suggestion from the 
American Trucking Associations that ‘‘millions’’ of dollars could be 
saved by substituting highway service for train service where trucks 
obviously are more efficient. It was pointed out that the ‘‘railroads 
need heavy increases in mail pay if they are to continue handling all of 
the Department’s surface transportation without incurring severe losses, 
and motor carriers would provide a satisfactory alternative to the use 
of high-cost rail service.’’ The Post Master General was reminded that 
H. R. 6351 was introduced by Representative Raymond W. Karst last 
October under which the Post Office Department would be authorized to 
use for-hire motor carriers in lieu of rail service. This bill has not as 
yet come to hearing, and it was suggested that the Post Office Department 
make its position clear to the Congressional Committee. The Postmaster 
General was urged to immediately advise the Chairman of the House 
Committee as to his views on enabling legislation which must be enacted 
before the efficiencies and economies of highway service can be utilized 
by the Post Office Department. 





Manufacturers and Industry to Study Muffling Noises 


At a recent meeting of the Equipment Advisory Committee of 
A. T. A. in Chicago, considerable attention was given to reduction of 
muffing noise in trucks. A committee was appointed to define an ac- 
ceptable noise level and determine how a muffler which would achieve 
this object might be made available to the trucking industry. The meet- 
ing was attended by representatives of truck manufacturers as well as 
muffler manufacturers, and it was agreed by those present that unless 
some action was taken voluntarily to reduce muffler noise, restrictive 
legislation could be expected. The Conference agreed that the first 
major obstacle to be overcome was to determine what constitutes a noisy 
muffler and what would be a quiet one. The next step would be to work 
out some design of muffler that would meet the noise levels agreed upon. 
It was pointed out that exhaust noise is not only a problem of the 
Western truck operators but one that is rapidly reaching all over the 
Country. Motor truck operators are confronted with mufflers which 
go to pieces in a very short time and want well constructed mufflers 
which would give reasonable service and keep exhaust noises down to a 
point acceptable to the public. 
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Size and Weight Laws Liberalized in Several States 


The 1950 sessions of the State Legislatures liberalized the size and 
weight laws in several of the states. Arizona liberalized the length of 
single units by increasing the length 5 feet and changed from its 800 
(L-40) formula to the table of gross weights recommended by the High- 
way Officials. Rhode Island increased all lengths by 5 feet and gross 
weight of 3-axle tractor semi-trailers from 50,000 to 56,000 pounds, and 
4-axle tractor semi-trailers from 50,000 to 60,000 pounds. The Rhode 
Island law, however, does not become effective until November 1, 1950, 
New Hampshire has established a 22,000 pound single axle load, and 
New Jersey has changed its law from a tire size limitation to 22,400 
pounds on single axles, and 32,000 pounds on tandem axles. The New 
Jersey law becomes effective January 1, 1951. New Jersey has further 
increased the height limitation to 13 feet 6 inches. Virginia has increased 
the length of single units from 33 to 35 feet and permits automobile 
transporters a height of 13 feet 6 inches. 





Agricultural Haulers and Shippers Show Interest in Size and 
Weight Problems 


Representatives of the Agricultural Departments from several 
Southern states and shipper groups recently met in Washington to dis- 
cuss size and weight limitations which are affecting their transportation 
needs. Their main interest was to attack the Virginia 50,000 pound 
maximum on 4-axle tractor semi-trailers and the 40-000 pound limitation 
on 3-axle tractor semi-trailers. It was alleged that these weight limita- 
tions are affecting shipments of agricultural products from the South, 
and in many cases trucks are the only means for transporting the com- 
modities. The spokesmen for the various state Agricultural Departments 
complained bitterly that produce growers simply cannot transport their 
commodities in motor vehicles and remain in compliance with the Vir- 
ginia law, nor could the growers ship by rail in the absence of adequate 
rail cars in sufficient numbers. After meeting in Washington, a small 
committee met with the Virginia State Officials, but the Virginia Off- 
cials had to remind the committee that the 50,000 pound gross vehicle 
weight limit is specified by the law and applies to all motor vehicles 
whether hauling agricultural or other commodities. 





Midwestern State Officials Plan Uniform Reciprocal Agreement 


At a recent meeting of the Midwestern State Motor Vehicle Ad- 
ministrators it was voted to hold a ‘‘conference work-shop’’ in an attempt 
to iron out vehicle reciprocity among the states. Similar action was re- 
cently taken by Southeastern states, and it is hoped that the uniform 
reciprocal agreement can be adopted for the Midwestern States. The 
committee will meet and consider confusing and conflicting laws and 
regulations and attempt to plan for future uniformity. The Conference 
expects to devote several days to make a thorough study of vehicle 
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licensing and tax laws, preparing mutually acceptable reciprocal agree- 
ments and formulate and publish a general information guide for ad- 
ministrative and enforcement procedures concerning interstate trans- 
portation. 





Maryland Title Tax on Interstate Buses Upheld by U. S. 
Supreme Court 


The United States Supreme Court recently upheld Maryland’s 2% 
title tax on the ‘‘fair market value’’ of interstate buses as a prerequisite 
to operation within the state. Majority opinion written by Justice Black 
held that the tax, the proceeds of which are devoted to Maryland road 
purposes, does not constitute an excessive and discriminatory burden on 
interstate commerce in violation of the commerce clause of the Consti- 
tution. Justices Frankfurter and Jackson made a lengthy dissent in 
which they contended that the Maryland title tax fails to meet the justi- 
fications that sustain a state’s power to levy a tax on what is exclusively 
the carrying on of interstate commerce. The case before the Supreme 
Court was Capital Grey Hound Lines, Pennsylvania Grey Hound Lines, 
and Red Star Lines v. Arthur Brice, Maryland Commissioner of Motor 
Vehicles. 














Freight Forwarder Regulation 
By Gites Morrow, Editor 


General Counsel, Freight Forwarders Institute 


Public Hearings on H. R. 5967 by Transportation Subcommittee 
of House Committee on Interstate and Foreign Commerce 


After hearing Commissioners Splawn and Alldredge with regard to 
matters involved in bill H. R. 5967 on May 16 and 17, 1950, the Trans- 
portation Subcommittee of the House Committee on Interstate and 
Foreign Commerce announced four days of public hearings on the bill 
to be held June 8, 9, 12 and 13, 1950. 

Meanwhile the Commission, on May 24th, postponed from May 29 
to August 28, 1950, the effective date of its order in Docket 29493 (272 
I. C. C. 413). This action was taken by the Commission at the request 
of the full Interstate and Foreign Commerce Committee of the House, 
in order to afford time to consider bill H. R. 5967. 

H. R. 5967, companion bill to S. 2113 which has been reported by 
the Senate Committee on Interstate and Foreign Commerce, changes the 
definition of a freight forwarder and provides for contracts between 
freight forwarders and the motor common carriers used by them. 





U. S. Maritime Commission Issues Foreign Freight Forwarder 
Regulations 


By General Order 72, dated May 18, 1950 and effective June 1, 1950, 
the U. S. Maritime Commission issued regulations defining foreign freight 
forwarders and requiring them to register, on Form M. C.-21, with the 
Commission. A freight forwarder, under the definition prescribed, is 
any person ‘‘engaged in the business of dispatching shipments on behalf 
of other persons, for a consideration, by ocean-going vessels in commerce 
from the United States, its territories or possessions to foreign countries, 
or between the United States and its territories and possessions; and of 
handling the formalities incident to such shipments.’’ The definition 
is to include ‘‘independent freight forwarders, common carriers, manu- 
facturers, exporters, export traders, manufacturers’ agents, resident 
buyers, commission merchants, and other persons’’ engaged in the de- 
seribed activity. 

All existing forwarders must register on the prescribed form within 
60 days, and their registration may be suspended or cancelled after 
notice and hearing if the forwarder is found to be in violation of the 
Shipping Act, 1916, or the prescribed regulations. New firms must regis- 
ter before engaging in business. 

Under the regulations, forwarders must use invoices setting out cer- 
tain detailed information prescribed by the Commission’s order, or, in 
the alternative, file a scale of uniform charges with the Commission. 
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Freight Forwarder Statistics for the Year 1949 


Statement Q-950, released by the Bureau of Transport Economics 
and Statistics of the Commission, shows selected statistics of forwarder 
operations for the fourth quarter and the full year 1949. The 56 class I 
forwarders named in the report had transportation revenue of approxi- 
mately $240,000,000, and net, after taxes, of $1,761,000 for the year. 








Water Transportation 
By RicHarp H. Specker, Editor 


Executive Vice-President, National Water Carriers Association, Inc. 


C. G. Willis 
Extension — St. Johns River 


A proposed report has been issued by Examiners Diamondson and 
Corbin, in Docket No. W-557 (Sub-No. 2), recommending that the Com- 
mission deny the application of C. G. Willis, of Norfolk, Va., for a re- 
vised certificate authorizing an extension of his present authority to in- 
clude operation as a common carrier, by non-self-propelled vessels with 
the use of separate towing vessels, in the transportation of commodities 
generally between ports and points along the St. Johns River between 
Jacksonville and Sanford, Fla., and tributary waterways. The applicant 
is presently authorized to serve all ports and points on the Atlantic Intra- 
coastal Waterway and connecting inland waterways from Trenton, N. J. 
to Jacksonville, Fla. 





W. E. Valliant & Co. 
Temporary Authority Denied 


The Interstate Commerce Commission has denied the application of 
W. E. Valliant & Co., of Cambridge, Md., for temporary authority to 
operate over an alternative route, the Atlantic Coast between Morehead 
City, N. C. and Jacksonville, Fla., in addition to present operations via 
the Intracoastal Waterway between those points. The Commission 
found that the applicant had not shown that there exists an immediate 
and urgent need for the proposed service. 





Chotin & Pharr, Inc. 
Certificate Transfer 


The Commission has approved the transfer to J. & S. Incorporated of 
the certificate dated January 11, 1946, issued in Docket No. W-115 to 
Chotin & Pharr, Inc., of New Orleans, La. The certificate authorizes 
operations as a common carrier by towing vessels in the performance of 
general towage between ports and points on the Mississippi River from 
St. Louis, Mo. to New Orleans, La., on the Cumberland River from its 
mouth to Nashville, Tenn., and on the Ohio River from its confluence with 
the Cumberland River to its confluence with the Mississippi River, in- 
cluding the ports named. 
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Carriers by Water 
Consolidations and Transfers of Certificates and Permits 


The Commission has amended its rules and regulations governing the 
transfer of certificates and permits to operate under section 312, and con- 
solidations under section 5(2) of the Interstate Commerce Act, so as to 
require as an exhibit with each application for such transfer or con- 
solidation a certificate showing that notice of the filing of the application 
has been served upon all known water-line competitors in the same trade 
route or routes over which the carriers involved are authorized to operate, 
and the names and addresses of such competitors. 





Atwacoal Transportation Company 
Change of Corporate Name 


Atwacoal Transportation Company, of Boston, Mass., changed its 
uame, effective April 6, 1950, to American Coastal Lines, Inc., and the 
Commission has issued an amended permit in Docket No. W-14 reflecting 
the change. 





Conners-Standard Marine Corp. 
Application for Revised Certificate 


Conners-Standard Marine Corp., of New York, N. Y., has filed ap- 
plication with the Commission for a revised certificate authorizing opera- 
tion as a common carrier in the transportation of commodities generally, 
seasonally between April and December, to include all ports on the 
Great Lakes in connection with through cargoes only from the Long 
Island Sound ports in New York and Connecticut it is presently author- 
ized to serve. 





Study of Transport Coordination & Integration 


The Interstate Commerce Commission’s Bureau of Transport Eco- 
nomics and Statistics has released a study entitled ‘‘ Historical Develop- 
ment of Transport Coordination & Integration in the United States’’ pre- 
senting a factual account of developments to date in the coordination and 
unification of transport services among transportation companies of the 
Same type and among the different types of transport. Mr. W. H. S. 
Stevens, Director of the Bureau, states in the preface: ‘‘A variety of 
factors have influenced these developments, including the initiative of the 
carriers, legislative and regulatory action and court decisions, especially, 
perhaps, those relating to the antitrust laws. To a considerable degree, 
however, such direct and positive influences reflect changes which have 
occurred over the past half to three-quarters of a century, either in the 
demands of shippers and users of transportation services or in funda- 
mental economic conditions. Especially important in this last connec- 
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tion is the rise of new agencies of transport and the development of ex. 
tensive competition among the various types of carriers which have 
characterized the last three decades.’’ 





Refund on Lake Cargo Coal 
Reduction Not Justified 


The Commission has issued a report in I. & S. Docket No. 5671, 
Refund on Lake Cargo Coal, in which it finds not justified proposed re- 
ductions in proportional rail rates from eastern mines to Lake Erie ports 
and from Indiana mines to Chicago, IIl., on bituminous coal, in carloads, 
transported thence by water to upper lake ports and there delivered by 
rail switch movement. The railroads had proposed to reduce their lake- 
cargo rates 321% cents per ton on coal which is transported in rail switch- 
ing service at an upper lake port after a movement by water, thereby 
placing such coal on the same basis of rates as coal moved from those 
ports by rail in line-haul service. The Commission found that the sus- 
pended schedules would be violative of section 2 of the Act and ordered 
their cancelation, ‘‘without prejudice to the filing by respondents of new 
schedules proposing reductions in their rates on coal to Lake Erie ports, 
when for transshipment by water to points on the upper lakes, which 
will eliminate the unjust discrimination inherent in their present pro- 
posal and which will otherwise conform to the law.’’ 








Westchester Trading Corporation 
Application for Permit 


The Westchester Trading Corporation has filed an application with 
the Commission, Docket No. W-1012, requesting authority to operate as a 
contract carrier by water in the transportation of iron and steel products 
trom Philadelphia, Pa. to Orange, Texas, using chartered self-propelled 
and non-self-propelled vessels. 
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Recent Court Decisions 
By WarrEN H. Waener, Editor 


Tacking by contract carriers unlawful. 
Emery Transportation Co. v. United States, No. 754 


On May 15, 1950, the Supreme Court entered an order in this pro- 
ceeding reading, ‘‘The motions to affirm are granted and the judgments 
are affirmed. ’’ 

This was the proceeding in which the Commission suspended pro- 
posed minimum truckload rates on soap products from Jeffersonville, 
Ind., to Chicago, Ill., and from Chicago to points in Wisconsin. Two 
separate contract carrier authorities had been granted to Emery. Divi- 
sion 2 found that the proposed schedules were proportional rates in- 
tended to be used on through shipments from Jeffersonville to points in 
Wisconsin. The three-judge court for the southern district of Ohio, 
western division, dismissed the complaint by Emery, that court upholding 
the decision of the Commission. The Supreme Court in turn affirmed 
the decision of the district court. In effect, the holdings prohibit tacking 
of two authorities held by a contract carrier. 





Raw shelled peanuts in bags are not exempt agricultural commodities. 
Interstate Commerce Commission v. Clifton E. Weldon (No. E-4939) 


On May 18, 1950, the District Court for the Western District of 
Tennessee, Eastern Division, held that raw shelled peanuts in bags are 
not exempt agricultural commodities. Quoting from the Court: 


The problem is not entirely free from difficulty, but the Court 
finds that Congress clearly intended, from the language, to exclude 
only ‘‘agricultural commodities’? in their natural state. This 
seems the only reasonable construction of which the phrase of the 
exemption in question is susceptible. So, if raw shelled peanuts 
may be classified as a manufactured commodity, or product, rather 
than an agricultural commodity or product in its natural state, the 
— transportation of them is subject to the terms of the Act 

erein. 

Under the facts here the producer, or farmer, parts with all of 
his right, title and interest in the peanuts produced by him on de- 
livery and sale to the shelling plant. There must be a time when 
peanuts cease to be products of the farm and are considered manu- 
factured articles and it seems appropriate in dealing with the ques- 
tion here involved to say that peanuts are a manufactured product 
— the time same are sold by the farmer and shelled at the shelling 
plant. 
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There would seem to be no good reason to conclude that some 
later treatment, or process, such as the making of peanut butter or 
confections should be the criterion in determining when a product 
of the soil is transformed into a manufactured item. Raw materials 
may be subject to successive processes of manufacture, each of which 
is complete in itself, but several of which may be required to make 
the finished product. 

Here the peanuts, after harvesting, are transported to a shell- 
ing plant where, by the use of elaborate machinery, the shell is 
removed, thereby leaving the kernel as one product and the shell 
as another. The peanut has then undergone its first manufacturing 
process and is no longer an agricultural commodity but has now 
been changed into a commercial item ready for its next successive 
process of manufacture which may include its removal to a crushing 
plant, where the kernels are further processed into such items as 
peanut oil and peanut butter. 





Special Master’s Report to the Supreme Court of the United States 
Georgia v. Pennsylvania Railroad Co., et al. 


On March 26, 1945, in Georgia v. Pennsylvania Railroad Co., et al, 
324 U. S. 439, the Court gave Georgia leave to file an amended complaint 
charging twelve Northern and eight Southern railroads with a conspiracy 
in violation of the anti-trust laws. Georgia sued, basically, in her capa- 
city as parens patriae, to redress an alleged injury to the economy and 
well-being of the State. The suit was brought under Section 16 of the 
Clayton Act, which permits a plaintiff other than the United States 
government to ask for an injunction against threatened loss or damage 
caused by alleged violations of the anti-trust laws. 

On December 17, 1945 the Court appointed Lloyd K. Garrison as 
Special Master, to hear the parties and report to the Court his findings 
of fact, conclusions of law and a recommended decree. Hearings began 
on March 18, 1946. Arguments were completed on May 30, 1947. The 
Master filed with his report 21 volumes of testimony and 15 volumes of 
exhibits. 

Georgia’s Charges 


Georgia’s charges in brief were as follows: 


The North contains the greatest consuming markets in the country. 
The South is less developed industrially than the North. Southern manu- 
facturers are impeded in reaching the Northern markets because they 
have to pay substantially higher freight rates, mile for mile, than 
Northern manufacturers have to pay to reach the same markets. This 
discriminatory rate structure resulted from a long historical develop- 
ment. The defendant railroads are in a conspiracy to freeze this struc- 
ture. 


1 Abstract of principal points as prepared by the Special Master, dated 6-12-50. 
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The defendants’ conspiracy was instigated in 1934 by powerful 
Northern financial interests. At the behest of those interests, the de- 
fendants in that year organized the Association of American Railroads. 
The A. A. R. is a coercive mechanism designed to maintain the rate status 
quo; and the voting arrangements within its Board discriminate against 
the South. 

Upon the formation of the A. A. R., and as a part of the conspiracy, 
the defendants’ pre-existing rate associations in Official (Northern) and 
Southern Territory were ‘‘integrated’’ into the A. A. R. and made sub- 
ject to its control. Before the advent of the A. A. R. these territorial 
organizations were loose-knit trade associations which did not substan- 
tially affect the rate structure. As a result of the conspiracy, however, 
they have become coercive mechanisms designed, like the A. A. R., to 
perpetuate the existing rate discriminations. 

Southern railroads do not reach Northern territory (each of the 
Chicago-Indianapolis-Cincinnati line) by their own rails. Southern 
producers, therefore, in order to reach the great Northern markets, as a 
practical matter are restricted to through rates made jointly by agree- 
ment between the Southern and Northern railroads. These joint through 
rates, as previously stated, discriminate against the South. Therefore 
the Southern producers are constantly seeking rate reductions. The 
defendant railroads, however, both South and North, have agreed that 
they will not file any proposed rate changes for approval by the I. C. C. 
(as required by law) until they have submitted the proposals to their 
respective territorial associations. Within each association the proposals 
are voted on by the membership, and the defendants have agreed to abide 
by the decisions thus arrived at. 

It is true, says Georgia, that each railroad theoretically retains a 
right of ‘‘independent action’’—that is, if the majority should vote 
against a proposed rate change, the proponent may nevertheless file it 
with the I. C. C. In fact, however, this right is a shadow without sub- 
stance, because of the coercive sanctions which support the rate associa- 
tion decisions. The proponent of a rate change may appeal from an ad- 
verse decision at one layer of the elaborate rate association hierarchy to 
the next layer, but in the end the proponent must abide by the majority 
will or face the consequences. 

The consequences of more than a token exercise of the so-called right 
of independent action may include the united opposition of the associa- 
tions bfore the I. C. C. to any rates filed independently, and also the 
routing of freight in such a way as to penalize the erring road. In ad- 
dition, the Northern roads, by withholding freight rate revenues (the 
balance of which runs in favor of the Southern roads), are in a position 
to coerce the Southern roads, and to keep the Southern roads from ap- 
pealing to the I. C. C. from the Northern roads’ refusals to reduce north- 
bound joint through rates to the same mile for mile level as the rates on 
like commodities within the North. Moreover, the Northern roads 
dominate the all-powerful A. A. R., whose dictates the Southern roads are 
bound by agreement to obey. 
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Finally, says Georgia, all the railroads, North and South, have a 
strong mutual self-interest in preserving the authoritative character of 
their associations, as a bulwark against rate reductions which would cause 
revenue losses. 

This entire system was designed to, and does in fact, keep the South, 
including Georgia, in a state of colonial dependency upon the North. 
Georgia, however, need offer no proof of economic injury to Georgia (and 
in fact none was offered) because the defendants’ mere acquisition of 
coercive power to fix rates and to discriminate against Georgia in rates 
violates the Sherman Act and entitles Georgia to injunctive relief. 

Such in brief were Georgia’s main charges. 


The Relief Sought by Georgia 


Georgia asked for an injunction, the effect of which would be to ex. 
clude the A. A. R. from anything to do with rates, and to strip the de- 
fendants’ territorial associations, with their five structural layers cor- 
responding to the hierarchical authority of railroad rate officials, down to 
a single-layer public conference in each territory. The proponent of a 
rate change could, if it wished, submit its proposal for public discussion 
once at such a conference. All agreements about rates, however, except 
between the parties to a joint through rate, would be prohibited. 


The Effect on Georgia’s Case of the Enactment by Congress of 
the New Section 5a of the Interstate Commerce Act 


After the hearings were concluded before the Master, but before the 
rendition of his report, Congress, in the socalled Bulwinkle bill, added a 
new section (5a) to the Interstate Commerce Act. Under this section 
parties to railroad rate association agreements may submit them for ap- 
proval to the I. C. C. The L C. C.’s approval, if given and so long as it 
continues, relieves the parties to the agreements from the operation of 
the anti-trust laws. 

The defendants in Georgia’s case adopted and submitted to the 
1. C. C. for approval rate association agreements supplanting, but basi- 
cally similar to, those attacked by Georgia. No agreement covering the 
A. A. R.’s set-up was submitted. 

At the time when the manuscript of the Master’s report went to the 
printer (December 23, 1949) the I. C. C. had not acted on the defendants’ 
agreements, but had approved, subject to certain conditions, a rate as 
sociation agreement filed by the Western railroads. 

The Master in his report pointed out that section 5a does not give 
the I. C. C. authority to find that an agreement either violates or does 
not violate the anti-trust laws. The I. C. C.’s approval of an agreement 
simply relieves the parties from the operation of those laws in carrying 
out the agreement according to its terms and according to any conditions 
prescribed by the I. C. C. The Master stated that beyond noting this 
particular fact, it would be inappropriate for him ‘‘to attempt to antici- 
pate or comment upon the questions which may confront this Court under 
Section 5a at the time when it is ready to act upon Georgia’s case. For 
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at that time the applications for approval of the Eastern and Southern 
agreements may or may not be still awaiting Commission action, and if 
(ommission action has by then been taken it may or may not have re- 
sulted in approval of the agreements, and proceedings for judicial review 
may or may not then be pending. Moreover, many persons who are 
parties to Section 5a proceedings but not to Georgia’s case, as well as 
other agencies of government, may have an interest in and be entitled to 
be heard at the proper time upon the various questions of interpretation 
and application of Section 5a which are bound to arise.’’ 

Meanwhile, the Master stated, he felt that it was his duty to the 
Court and to the parties to report fully on the merits of Georgia’s case. 


The Defendants’ Contentions 


The defendants denied that a conspiracy to freeze the rate structure 
had been organized in 1934 or at any other time. They denied that their 
rate associations had or exercised any coercive powers. They asserted 
that if there was any discrimination in the rate structure, it resulted from 
IC. ©. orders and not from any acts of the defendants. They denied 
the existence of any discriminatory elements in the voting set-up or pro- 
cedures of the A. A. R. and the other associations. 

Finally, they introduced evidence to show that during the period of 
the alleged conspiracy there had been a more rapid development in 
Georgia and the South than in the North in manufacturing generally, 
and in special industries of importance to the South; and that the 
Southern defendants had been active and successful in bringing industry 
to Georgia and the South. The defendants’ witnesses testified that they 
knew of no industry which had been kept from locating in Georgia or the 
South because of freight rate differentials. Georgia did not controvert 
this evidence, but argued that it was irrelevant because if it had not been 
for the defendants’ illegal practices the rate of progress might have been 
greater. 

Principal Findings of Fact Made by the Special Master 


These may be summarized very roughly as follows: 
(a) The Alleged Conspiracy 


_ No conspiracy such as Georgia pictured was established. No sec- 
tional considerations or intent to discriminate against any region, or to 
freeze the rate structure, motivated the creation of the A. A. R. The 
A. A. R. was a product of the depression of the 30s. It was formed by 
the railroads with the knowledge and to some extent with the cooperation 
of important railroad investors, but not at their dictation or under their 
direction. It was created to find ways of reducing railroad costs and in- 
creasing railroad revenues. Its objects, among others, were to avoid com- 
petitive wastes in service, to combat proposals for government ownership, 
to bring about adequate government regulation of competing forms of 
transportation, and to deal at the national level with rate questions of 
importance to the industry. Prior to the establishment of the A. A. R., 
the Federal Co-ordinator of Transportation (Joseph B. Eastman) had 
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been urging the railroads to ‘‘form a more perfect union,’’ and the 
I. C. C. had been urging them to take concerted action to conserve and 
augment revenues. 


(b) The Relationships of the A. A. R. and the Territorial Associations 


In practice the A. A. R. has dealt with rate questions only inter. 
mittently. Occasionally it has passed resolutions addressed to the men- 
bers, laving down policies designed to discourage rate reductions or to 
bring about increases. More often, through its Traffic Department in 
charge of a Vice-President, it has sought to accomplish these objects in 
informal conferences in particular situations of large importance from a 
revenue stand-point. 

But it is in the defendants’ territorial rate associations, not in the 
A. A. R., that the day-in and day-out business of adjusting interterri- 
torial rates takes place. With rare exceptions, it is in these associations, 
and not in the A. A. R., that proposals for rate changes. including 
Southern producers’ proposals for northbound rate reductions, are voted 
upon, adversely or favorably. 

The establishment of the A. A. R. did not bring about any changes 
in the structure or procedures of the territorial rate associations, whose 
existence long antedated that of the A. A. R. Several years after the 
A. A. R.’s formation, when the railroads were seeking from the I. C. ¢. 
nationwide rate increases to help deal with their financial plight, the 
1. C. C. admonished them not to fritter away their revenues by improvi- 
dent rate reductions. The Southern defendants, to some extent stimu- 
lated by the A. A. R., then made certain changes in their rate association 
set-up similar to changes which had been made in the Northern rate as- 
sociation set-up after World War I. The purpose of these changes was 
to discourage the making of unnecessary rate reductions. 

The A. A. R. stands in the railroad world as an overall influence on 
the side of conserving revenues through the avoidance of unnecessary rate 
reductions. This influence is exerted without sectional bias or discrimina- 
tory procedures. It is non-coercive, but it helps to fortify the purpose of 
the territorial rate associations to check rate erosion. 


(c) The Rate Activities of the Territorial Rate Associations 


The procedures of the territorial rate associations are likewise non- 
coercive and non-discriminatory. About three-fourths of all interterti- 
torial proposals for rate reductions are approved in both the Northern 
and Southern associations. And there is no significant difference between 
the treatment in the North of Southern proposals for northbound rate 
reductions and the treatment in the South of Northern proposals for 
southbound rate reductions. Nor are Southern proposals treated by 
Official territory associations in a manner significantly different from the 
manner in which those associations treat proposals by their own members. 

There was a period, in the ’30s, resulting from a large-scale rework- 
ing of the Northern and Southern rate structures by the I. C. C., when 
the Northern and Southern railroads were involved in a series of major 
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rate controversies, and the Northern railroads through their associations 
were persistently opposing the demands of Southern producers for north- 
bound rates on the same mile for mile level as the rates within the North 
on like commodities to the same markets. Spokesmen for the Southern 
defendants characterized this opposition as a ‘‘rate wall.’’ During this 
period the Southern roads were resisting demands of the Northern roads 
for southbound rates that would be equal to the north-bound. The 
Southern roads also were insisting on a larger share of the divisions of 
joint through rates than the I. C. C. later found justifiable. These 
major controversies were settled by the I. C. C. in a series of decisions in 
the late ’30s, including particularly the Southern Governors Case in 1939. 
These decisions had the effect of dissolving the so-called ‘‘rate wall.’’ 

The territorial rate associations, considered only as forums for the 
discussion of rate proposals in advance of any filing with the I. C. C., 
are essential, because of the effects which rate changes have on other 
rates and on the interests of competing shippers and localities, and be- 
cause of the railroads’ duty under the Interstate Commerce Act to 
initiate rates that are reasonable and non-discriminatory. Georgia con- 
eedes the necessity and lawfulness of forums for the discussion of rate 
proposals. 

The defendants, however, in establishing and maintaining their 

territorial associations, have agreed upon more than the mere provision of 
forums for discussion. They have agreed upon procedures and structures 
which are designed to check the scope and frequency of rate reductions 
by (i) guarding railroads against the importunities of their customers 
(through secret ballot votes and the confidentiality of proceedings) ; (ii) 
bringing the influence of adverse majority votes (including the votes of 
railroads not directly concerned with the given proposal) to bear on the 
proponent of a rate reduction and on any roads disposed to join with 
the proponent ; (iii) vesting authority in paid officials to hold up favor- 
able majority action (or threatened independent action against unfavor- 
able majority action) by means of an appeal to a higher body when these 
officials deem the teduction inimical to the best interests of the rail- 
roads as a whole; and (iv) providing separate organizations of Vice 
Presidents and Presidents to each of which such appeals may be taken. 
In addition, there is a common understanding that, while each member 
reserves the right, at every given stage of rate association procedure, to 
take independent action, either as the initiator of a rate change or as a 
joint participant in it, the members will rarely exercise that right when 
appeals are taken or the votes go against the proposal, realizing that if 
the appeal provisions and majority votes were disregarded with much 
ew the system would tend to break down, to the financial injury 
of all. 
_ . These agreements and understandings do not destroy the right of 
independent action, but to some extent they dampen down the frequency 
of its use and serve as a deterrent, self-imposd and non-coercive, to the 
freedom of rate-making. 
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The question then arises : does this deterrent (which prevails equally 
in the South and in the North) operate, as Georgia charged, to freeze a 
discriminatory rate structure? 


(d) The Alleged Discriminatory Rate Structure 


The question just put cannot be answered without differentiating be. 
tween class rates and commodity rates, since they constitute two distinct 
systems of rates and since the methods of making them and of measuring 
them are not the same. 

The I. C. C. has prescribed separate class rate structures in each of 
the major rate territories, and between them. All articles of every de. 
seription are contained in a classification book, which assigns them to 
particular classes (according to their weight, quality, ease of handling, 
ete.). Attached to each class are mileage rates. These rates bear a per. 
centage relationship to the mileage rates attached to first class. Within 
each class the various articles assigned to it carry the same mileage rates 
for any given distance. Class rates constitute within each territory, and 
interterritorially, an interrelated and closely articulated structure or 
‘*fabric,’’ no part of which can be modified without affecting other parts 
of it. Class rates are oldest forms of rates. 

Most freight today, however, moves on commodity rates. These are 
individualized rates, separately bargained and established on a case-by- 
case basis. They cover the carriage of some specific commodity between 
specific points, whether within a territory or interterritorially. Com- 
modity rates, unlike class rates, have no prescribed percentage relation- 
ship to one another. Their chief historical function has been to enable 
railroads to make particular reductions, when needed, below the other- 
wise applicable class rates, without the necessity of revamping the latter. 

In spite of their small use, class rates are of economic importance, 
because, being already in existence as prescribed by the Commission, they 
have to be utilized where lower commodity rates cannot be agreed upon. 
Consequently manufacturers must reckon with the fact that if they locate 
in the South and do not succeed in obtaining lower commodity rates they 
will be subject to the class rates, which will normally put them on @ 
higher mile for mile basis than their Northern competitors in the 
Northern markets. When Georgia brought her case against the railroads 
the averages of the first class rates on shipments from the South to the 
North were about 24 per cent higher than the corresponding rates within 
the North. 

This substantial discrimination in the class rates in favor of 
Northern shippers was considerably rectified by orders of the I. C. C., 
issued on May 15, 1945, after the commencement of Georgia’s suit. 
These orders were issued in the proceeding known as Class Rate Invest' 
gation, 1939. This investigation, as its title implies, had been begun in 
1939 ; it had to do with the interrelationships of the class rate structures 
throughout most of the country; and it took six years to complete. 

In its report the Commission found that the relationship between the 
interritorial class rates from the South (and from the Southwest and 
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West) to the North, on the one hand and the intraterritorial class rates 
within the North, on the other hand, unduly preferred Northern shippers. 
However, the Commission further found that this discrimination in 
favor of Northern shippers could not be entirely eliminated without the 
establishment of a uniform freight rate classification. As stated above, 
under the class rate system all articles of every description are contained 
in a classification book, which assigns them to particular classes, accord- 
ing to their weight, quality, ease of handling, ete. Actually the classifi- 
cation book is a compendium of the separate classification systems pre- 
vailing in the different major rate territories. For historical reasons a 
particular article may be placed in Official territory in one classification, 
in Western territory in another, in Southern territory in a third, and so 
on. Such an article would, in consequence, be carried on one class rate 
within Official territory, on a different class rate within Western terri- 
tory, and on still a different class rate within Southern territory. It was 
natural, therefore, that the Commission should find that a uniform class 
rate system could not be brought about within and between the different 
territories without the adoption of a new uniform classification. 

However, the effectuation of a new uniform classification would be a 
large and complex task in which shippers and state rate-making authori- 
ties as well as rail and water carriers would need to participate. In view 
of the time which this undertaking would require, the Commission pre- 
scribed interim class rate adjustments which would minimize as far as 
was then practical the existing discriminations. These adjustments, 
among other things, reduced by 10 per cent the class rates within 
Southern territory and between the South and Official territory, and in- 
creased by 10 per cent the class rates within Official territory. Thus the 
existing class rate discriminations were largely but not completely re- 
moved. 

At the same time the Commission prescribed new uniform class 
rates, to become effective within and between all of the above territories 
simultaneously with the adoption, when completed, of the new uniform 
classification. 

All these orders of the Commission were sustained in May 1947, in 
New York v. Umted States, 331 U. S. 284. 

It is clear that, because of the tightly articulated character of the 
territorial class rate fabrics, the remaining class rate discrimination can- 
not feasibly be removed through road-by-road negotiation of particular 
tates. It can only be removed through the means directed by the Com- 
mission, namely, the completion of the new uniform classification and the 
consequent taking effect of the new uniform class rates prescribed by the 
Commission. 

Therefore, so far as class rates are concerned, the question of the 
effect of the defendants’ rate associations on the removal of discrimina- 
tions through road-by-road rate negotiation does not arise. In other 
words, Georgia’s charge that the rate associations operate to ‘‘freeze’’ a 
rate structure which discriminates against the South can be raised, if at 
all, only with respect to the structure of commodity rates. 
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In fact, however, commodity rates, unlike class rates, do not cop. 
stitute a true structure. As has been stated, commodity rates are spe. 
cially bargained rates, which are lower than the otherwise applicable 
class rates, and which apply to the carriage of some particular cop. 
modity between specified points. They are strictly opportunistic, worked 
out on a case-by-case basis. 

Consequently, northbound interterritorial commodity rates consist 
of a mosaic of heterogeneous rates. Some of these rates are lower than, 
some are equal to, and some are above the Northern rates mile for mile 
on like commodities. It is probable but not certain that the northbound 
interterritorial commodity rates, considered in their entirety, average 
mile for mile somewhat more than the Official territory rates on like 
commodities. If, however, there is a difference, it is probably of an 
order of magnitude of less than 3 to 5 per cent. 

The probability that the northbound interterritorial commodity 
rates, if lumped together, would be found to average mile for mile 
slightly more than the Official territory rates on like commodities, if 
lumped together, cannot fairly be regarded as in and of itself an injury 
to the South. For there is no evidence to show, and no rational basis 
for presuming, that the existence of the probability has had any effect 
upon the choice of localities, as between the South and the North, by 
producers. 

The possibility that commodity rate differentials are causing a loss 
of profits to Southern shippers is too speculative to warrant a finding 
of injury, real or presumed. 


(e) The Question of Injury to Georgia 


Since the commodity rate relationships have not been shown to be 
injurious to the South, the rate association deterrent to rate reductions 
cannot be regarded, in its bearing upon those relationships, as injurious 
to the South any more than to the North. The only ground upon whieh 
Georgia can assert an injury, not equally suffered by the North, is that 
(since the northbound volume of shipments greatly exceeds the south- 
bound) the deterrent effect applies to many more proposals for rate re- 
ductions addressed by the South to the North than by the North to the 
South. 

Since Georgia is suing only on behalf of her own citizens, and not 
as an agent of other states, it becomes pertinent to inquire into the gen- 
eral order of magnitude of the proposals for rate reductions from Georgia 
to the North which are disapproved (and not independently effectuated) 
each year. The average number of proposals thus disapproved prob- 
ably does not exceed a couple of dozen a year. 

There is no way of telling whether these disapproved proposals in 
any year affect many of Georgia’s producers or few; whether they affect 
large or small volumes of shipments; to what extent they relate to mantv- 
facturing; or what proportion of them would be concurred in if there 
were no rate association deterrents to independent action. There is @ 
fair chance, but no certainty, that of the few proposals a year which 
are in question, some fraction would be concurred in if there were n0 
such deterrents. 
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Conclusions of Law 


First. Based on the foregoing findings, the Master concluded that 
Georgia had not established the claims of injury which she had asserted 
in her complaint and which were necessary to entitle her to seek the aid 
of the Court. 

Georgia sued as parens patriae, on behalf of all her citizens, alleging 
that ‘‘because of the lack of national markets caused by the conspiracy 


crops have not been grown, factories have not been built, funds 
have not been invested, employment has not been created, resources have 
not been exploited, and the State economy, geared to the national 
economy, has not been developed as otherwise it would have been.’’ 
The Master concluded that the Court had given Georgia leave to file her 
complaint in the expectation that the evidence would establish these alle- 
gations of injury to Georgia’s economy; that the evidence had fallen 
short of this, and amounted only to a showing that a very limited num- 
ber of Georgia’s shippers each year might not obtain rate reductions to 
the Northern level because of noncoercive deterrents in the rate associa- 
tion machinery ; and that under the applicable decisions such a showing 
was not enough to give a State the right to sue in its sovereign capacity. 
The line of distinction is whether the claims of damage are really those 
of individual shippers (in which ease the claims should be asserted by 
the shippers, rather than by the State, as held in Oklahoma v. Atchison, 
T. & 8. F. Ry. Co., 220 U. S. 277), or whether the indicated damage 
extends to the whole economy of the State. The Master concluded that 
in Georgia’s case the evidence fell into the former category rather than 
into the latter. 

Secondly. Under the anti-trust laws (specifically Section 16 of the 
Clayton Act) and the applicable decisions a plaintiff, other than the 
United States, is not authorized to seek injunctive relief unless the plain- 
tiff shows either : 


(a) That loss or damage to the plaintiff is threatened by acts, 
violating the anti-trust laws, which are aimed and directed at the 
plaintiff, or at a special class of persons of whom the plaintiff is 
one, or 


(b) That the threatened loss or damage to the plaintiff is a di- 
rect injury differing from that suffered by the public at large. 


The Master concluded that Georgia had not met test (a) above, 
because the evidence did not show that the activities of the defendants’ 
rate associations, including the A. A. R., were aimed and directed at 
Georgia, or at the South including Georgia. 

The Master further concluded that Georgia had not met test (b) 
above, because, viewed in the large, the evidence pictured simply a nation- 
wide and largely unsuccessful effort on the part of the railroads, through 
their associations, including the A. A. R., for revenue purposes and 
without sectional bias, to discourage rate reductions; an effort whose 
economic effects upon the public at large appeared to be so generally 
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diffused that no one State, whether in the South or elsewhere, was in a 
position to show that its particular segment of the public suffered there. 
from in any way peculiarly different from that of the public generally, 

In view of the conclusions stated in paragraphs First and Second 
above, the Master recommended a decree dismissing Georgia’s complaint, 

The Master stated that ‘‘these conclusions are ventured with some 
diffidence,’’ in view of the fact that ‘‘the precedents on which they rest 
are neither very numerous nor, for the most part, very recent.’’ He 
also considered the possibility that, in the light of certain passages in 
the Court’s opinion in Georgia’s case, a conclusive presumption of injury 
to Georgia’s economy, sufficient to sustain her suit, might be derived 
from the findings of fact. His view was, however, that the evidence 
of damage was too shadowy and hypothetical to warrant such a pre- 
sumption. 

Thirdly. The Master stated that ‘‘if this Court should finally de- 
cide, contrary to the conclusions set forth above, that Georgia has proved 
her standing to sue as parens patriae and has established threatened 
loss or damage within the meaning of Section 16 of the Clayton Act, 
it would be necessary to consider the extent to which, if at all, the 
defendants have violated the Sherman Act.’’ 

The Master’s conclusions upon that question may be summarized 
as follows: 

The Sherman Act does not exempt railroads from its operation. 
However, agreements about rates that are needed to enable the rail- 
roads to perform their duties under the Interstate Commerce Act must 
be regarded as made lawful by the Interstate Commerce Act. 

Advance discussion by railroads of rate proposals, in organized 
conferences, is essential to the framing of nondiscriminatory rates, and 
therefore, judged by the foregoing standard, is lawful. 

However, portions of the defendants’ territorial rate association 
agreements have a purpose that extends beyond mere discussion and 
exchange of views. These portions are designed to check the scope and 
frequency of rate reductions. They seek to do this by the voting and 
appellate mechanisms described above at page 868 under ‘‘(c) The Rate 
Activities of the Territorial Associations.’’ Said portions are not needed 
to enable the railroads to discharge their duties under the Interstate 
Commerce Act, and therefore fall into the class of price-fixing agree- 
ments held to be unlawful under the Sherman Act. 

The Master analyzed Georgia’s proposed decree and indicated cer- 
tain parts of it whose effects would not be practical or consistent with 
the purposes of the Interstate Commerce Act. The Master stated, how- 
ever, that since rate association agreements replacing those here at issue 
were now pending before the Commission for approval under the new 
Section 5a of the Interstate Commerce Act (see p. 5 above), it would be 
premature to formulate a decree dealing with those agreements. 

The Master then considered the question of the legality of the de- 
fendants’ participation in the Association of American Railroads. He 
pointed out that since the defendants have not filed with the Commission 
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for approval under Section 5a the articles of the A. A. R., Georgia would 
be in a position, so far as that section is concerned, to press for imme- 
diate relief, to the extent that the defendants’ participation in the 
A. A. R. violates the anti-trust laws. The Master concluded that at least 
the following practices of the A. A. R. that are authorized or engaged 
in by the defendants violate the anti-trust laws because they are not 
needed for the purposes of the Interstate Commerce Act and are designed 
to check rate reductions or induce rate increases: 

Resolutions designed to preclude the adoption of particular rate 
reductions; resolutions, not adopted under the aegis or at the prompt- 
ing of the I. C. C. in connection with some pending proceeding before 
the I. C. C., designed to bring about agreement upon rate increases 
applicable to some particular commodity ; efforts by the A. A. R.’s Traffic 
Department, with or without the backing of resolutions, to induce par- 
ticular roads to agree to refrain from rate reductions or to agree to 
make rate increases; and actions designed to promote procedural changes 
in territorial associations to check rate erosion. 

The Master stated, however, that there were the following impedi- 
ments in the way of issuing an injunction at this time against the de- 
fendants’ participation in the A. A. R.: 


(a) Georgia had failed to establish coercion or discrimination or 
threatened injury to Georgia in the set-up of the A. A. R. Georgia 
therefore, as a plaintiff other than the United States, would have 
no standing to seek an injunction against the A. A. R. except as 
Georgia could connect the A. A. R.’s activities with those of the 
territorial rate associations (assuming that the Court should find 
that these associations’ activities injured Georgia because they 
deterred more proposals for northbound rate reductions than south- 
bound and that Georgia was therefore entitled to complain about 
them). The evidence did show that the A. A. R.’s activities help 
to fortify the territorial rate associations’ arrangements designed 
to discourage rate reductions. But these arrangements are embodied 
in agreements that are now before the I. C. C. for approval. If they 
should finally be sustained, Georgia’s only basis for injunctive relief 
against the A. A. R. would disappear. Accordingly, Georgia’s case 
in relation to the A. A. R. cannot be finally decided until the Su- 
preme Court has definitively disposed of Georgia’s case in relation to 
the territorial associations. 

(b) The A. A. R. is not a party defendant in Georgia’s suit 
and the defendants constitute a minority of its membership. Hence 
a decree would result either in the partial dismemberment of the 
Association through the withdrawal of the defendants, or in the 
induced redoing of its set-up. Either step would adversely affect 
the interests of the majority without their having been heard. This 
difficulty is not present in the pending antitrust suit which the 
Attorney General brought against the A. A. R., et al., in the District 
of Nebraska. 
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(ce) The record in Georgia’s case leaves in doubt certain ques. 
tions which have to do with how far the Sherman Act should be held 
to bar one or another of the varied rate activities of the A. A. R, 
and which presumably will be clarified in the government's suit, 


For the foregoing reasons the Master recommended that, if the Court 
should determine that Georgia had made out a case for an injunction 
against the defendants’ activities in the A. A. R., the issuance of a decree 
against the A. A. R. should be postponed until the Court had definitely 
disposed of Georgia’s case in relation to the territorial associations, and 
until the government’s pending suit against the A. A. R. had been finally 
concluded. 
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Meetings of Regional Chapters 


District No. 1 Chapter 


Henry E. Foley, Acting President, 10 Post Office Square, Boston, 


Massachusetts. 
Atlanta 


Paul H. Hardin, Chairman, A.T.M., The Coca Cola Company, 310 
North Avenue, N. W., Atlanta, Georgia. 


Baltimore Chapter 


0. W. Hubbard, Chairman, P. 0. Box 476, Baltimore 3, Maryland. 
Members of the National Association are cordially invited to attend 
any of the regular dinners or meetings of the Baltimore Chapter. 


Chicago Chapter 


W. Y. Wildman, Chairman, 310 South Michigan Avenue, Chicago 
4, Illinois. 

Meets: 12.15 P. M. First Friday of each month at the Traffic Club 
Rooms of the Palmer House, Chicago. 


Denver Chapter 


Fred H. Booth, Chairman, Ass’t to P.T.M., Denver & Rio Grande 
Western Railroad, 101 Rio Grande Building, Denver 1, Colorado. 


District of Columbia Chapter 


Karl L. Wilson, Chairman, Middle Atlantic States Motor Carrier 
Conference, 2111 E Street, N. W., Washington 7, D. C. 

Meets bi-monthly, second Tuesday. 

Out-of-town members are invited to attend the luncheons of the 
D.C. Chapter when in Washington. However, notice of such intention 
must be transmitted to the Executive Secretary by 10:30 of the day of 
the luncheon so that reservation can be made. 


Michigan Chapter 


Harold Z. Frederick, Chairman, R. C. Mahon Company, 8650 Mt. 
Elliott Avenue, Detroit 11, Michigan. 





N. B.: Members within each of the several districts may at their own expense with 
the approval of the vice-president of the district, organize and maintain district and 
local chapters which may send delegates to annual or other meetings of the Associa- 
tion. Such chapters must conform to the constitution and by-laws of the Association. 
provided, however, that membership in the Association of Interstate Commerce 
Commission Practitioners shall be deemed a condition precedent to membership in 
any chapter. (Constitution—section 5, Article IV.) ’ 

(Sample charter, i:e., that of the District of Columbia Chapter, will be found on 
pages 120-122 of December, 1939, JourNnat.) 
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Kansas City, Missouri, Chapter 

William M. Boring, Chairman, T.M., The Vendo Company, 740) 
East 12th Street, Kansas City, Missouri. 

Meets: 6:00 P. M., on the first Wednesday of each month in the 
Board Room of the Kansas City Chamber of Commerce, 11th & Baltimore 
Streets, Kansas City, Missouri. 

Out-of-town members are cordially invited to attend these meetings. 

St. Louis, Missouri, Chapter 

E. L. Williams, Chairman, Gen’l. Mgr., Lone Star Package Car 
Company, 443 Frisco Building, St. Louis 1, Missouri. 

Meets: Third Friday of each month at 12:15 P. M., at the Mark 


Twain Hotel. Out of town members are cordially invited to attend the 
luncheon and meeting. 


Metropolitan New York Chapter 

Charles H. Trayford, Chairman, General Manager, Mural Trucking 
Service, 60 Lewis Street, New York, N. Y. 

Meets: Monthly at Traffic Club of New York, Hotel Biltmore, third 
Tuesday of each month 7:30 P. M., except June, July and August. 

Ninth District Chapter 

A. G. Grimm, G.T.M., Pillsbury Mills, Ine., 608 Second Avenue, 
South, Minneapolis 2, Minnesota. 

Meets: 6:00 P. M. Second Tuesday of each month, Y. M. C. A, 
Minneapolis, Minn. 

Northeastern Ohio 
G. H. Dilla, President, 3030 Euclid Avenue, Cleveland, Ohio. 


Philadelphia Chapter 
Joseph F. Eshelman, Chairman, 1740 Broad Street Station Building, 
Philadelphia 4, Pennsylvania. 
Pittsburgh Chapter 
Walter W. Larkin, Chairman, T. M., Continental Foundry & Ma- 


chine Company, 8 Raymond Street, Wheeling, W. Va. 
Meets: at call of Chairman. 


Puget Sound 
Stanley H. Brewer, President, Ass’t Prof. of Transportation, Uni- 
versity of Washington, Seattle 5, Washington. 
Meets: Third Tuesday of each month. 


San Francisco Chapter 
William Meinhold, Chairman, Southern Pacific Company, 65 Market 
Street, San Francisco 5, California. 
Meets: San Francisco Commercial Club, last Monday of each month. 
A cordial invitation is extended to members of other Chapters and 
of the national association to attend meetings. 
Southern California Chapter 


John F. Kirkman, Chairman, Pacific Coast T. M., The Coca Cola 
Company, 963 East 4th Street, Los Angeles 13, California. 
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List of New Members * 


Charles B. Arendall, Jr. (A) 622 First 
National Bank Bldg., Mobile, Alabama. 
John Basarich, (A) 4930 South 24th St., 

Omaha 7, Nebraska. 

Howard A. Brennan, (B) Kansas Soya 
Products Co., Inc., East Fifth Street, 
Emporia, Kansas. 

Edward Nevin Brown, (B) Perishable Frt. 
Agt., Southern Pacific Railroad Co., 
1425 S. Racine Ave., Chicago 8, Illinois. 

Adrian O. Buck, (A) 808 Lea Avenue, 
Nashville 4, Tennessee. 

Ronald A. Burdick, (B) 1103 Smith 
Tower, Seattle 4, Washington. 

Irven T. Burke, (B) Dist. T. M., Watson 
Bros. Trans. Co., Inc., 1740 West 13th 
Ave., Denver 4, Colorado. 

Paul M. Burke, (B) T. M., Western 
Trucking Company, Inc., N. E. Corner 
Cortlandt & Dalton Sts., Cincinnati 14, 
Ohio. 

Alfred Catalfo, (A) 440 Central Avenue, 
Dover, New Hampshire. 

Sanford Chambers, (B) A. T. M., El 
Paso Natural Gas Co., 404 Martin 
Building, El Paso, Texas. 

Carl J. D’Antonio, (B) Montgomery 
ao . Co., 75 Varick St., New York 

L. Alton Denslow, (A) 530 Washington 
Building, Washington 5, D. C. 

Richard H. Deutsch, (A) 208 South La 
Salle St., Chicago 4, Illinois. 

Morgan P. Donohue, (B) New York Cen- 
tral RR. Co., 466 Lexington Ave., Rm. 
1550, New York 17, N. Y. 

Frederick W. Doolittle, Jr., (A) Room 
aby & O Building, Baltimore 1, Mary- 
and, 

Carmine B. Dragotta, (B) A. T. M., 
Bristol-Myers Company, Long Avenue, 
Hillside 5, N. J. 

Olav Ekrom, (B) 1103 Smith Tower, 
Seattle 4, Washington. 

Warde H. Erwin, (A) 1125 Failing 
Building, Portland 4, Oregon. 

H. V. Fleming, (B) Exec. V. P., Charlotte 
Shippers & Manufacturers Ass’n., Inc., 
P. O. Box 985, Charlotte 1, N. C. 

John F. Gibbons, (A) 124 West Pearl 
Street, Jerseyville, Illinois. 

Maddox J. Hale, (A) Trenton, Georgia. 

William A. Hamilton, (A) 814 Barrett 
— Bank Bldg., Jacksonville 2, 

orida. 


William B. Harahan, Jr., (B) The Pitts- 
burgh & West Va. Ry. Co., Rm. 3720 
Chrysler Bldg., New York 17, N. Y. 

Ralph B. Harlan, (B) Ass’t Transp. Dir., 
Indiana State Chamber of Commerce, 
143 North Meridan St., Indianapolis 4, 
Indiana. 

Joseph E. Hart, (B) A. T. M., Wisconsin 
Paper & Pulp Manufacturers Traffic 
Ass’n., 105 West Monroe St., Chicago 
3, Illinois. 

Robert E. Hogan, (B) Barrett Division, 
Allied Chemical & Dye Corp., 40 
Rector Street, New York, N. Y. 

John H. Holland, (B) General Traffic 
Department, General Foods Corpora- 
250 Park Avenue, New York 21, 

John D. Hood, (B) 1103 Smith Tower, 
Seattle 4, Washington. 

Raphael J. Janer, (B) The United States 
Rubber Company, 1230 Avenue of 
Americas, New York, N. Y. 

William A. Kernan, (B) A. G. F. A, 
American Barge Line Company, 1520 
Grant Building, Pittsburgh 19, Pa. 

Walter J. Kobos, (B) T. M., Motor 
Traffic Consulting Co., 3554 South 
Archer Avenue, Chicago 9, Illinois. 

Luke R. Lamb, (A) 1624 Eye St., N. W., 
Washington 6. D. C. 

George Lipkin, (B) Cohn Hall Marx Co., 
81 Franklin St., New York 13, N. Y. 
Nat LoCicero, (B) The A. T. & S. F. Ry. 
Co., 1100 Railway Exchange Bldg., 

Chicago 4, Illinois. 

Richard G. Lougee, (B) T. M., Eutectic 
Welding Alloys Corp., 40-20 172nd, 
Street, Flushing, Long Island, N. Y. 

James F. Minnet, (A) Radio Center 
Building, Fort Lauderdale, Florida. 

Harry A. Morris, (A) 700 Columbia Bank 
Bldg., 921 Walnut Street, Kansas City 
6, Missouri. 

James A. Nelson, (A) 803 Public Service 
Building, Portland 4, Oregon. 

Bernard T. O’Connor, (B) A. F. T. M., 
Seaboard Freight Lines, Inc., 475-5th 
Avenue, New York 17, N. Y. 

Lawrence E. Overland, (B) Chicago, 
Milwaukee, St. Paul & Pacific Railroad 
Co., 217 Patterson Bldg., Denver 2, 
Colorado. 

Winston Owen, (A) Courthouse, Toccoa, 
Georgia. 
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Joseph S. Paonessa, (B) T. M., U. S. 
Navy Freight Control Office, East 33rd 
St., Bldg. 41, Bayonne, N. J. 

Robert Y. Patterson, Jr., (A) 227 West 
Forsyth Street, Jacksonville 2, Florida. 

Bertram H. Peterson, Jr., (B) Traffic 
Dept., Cone Export & Commission Co., 
59 Worth Street, New York 13, N. Y. 

Melvin L. Price, (B) General Chemical 
Div., Allied Chemical & Dye Corp., 

40 Rector Street, New York, N. Y. 

Louis H. Rautert, Jr., (B) Union Pacific 
RR. Co., 1500 West 12th St., Kansas 
City 7, Missouri. 

Michael Reck, (B) General Chemical 
Division, Allied Chemical & Dye Corp., 
40 Rector Street, New York 6, N. Y. 

Wynn Robin, (B) Ass’t. to T. M., Geigy 

Co., Inc., 89-91 Barclay Street, New 
York 8, N. Y. 

John K. Speck, (A) 510 Braniff Bldg., 
Oklahoma City 2, Oklahoma. 

George Sperry, (B) National Distillers 
Products Corp., 120 Broadway, New 
York 5, N.Y. 

Robert C. Stockton, (B) G. T. M., 
Stewart-Warner Corp., 1826 Diversey 
Parkway, Chicago 14, Illinois. 


* Elected to membership June, 1950. 
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John Strauss, (B) T. M., Central Traffic 
Associates, 100 ane Street, Rm. 
592, New York is = t 

Alphonse J. Villari, (B) Ebasco Services 
— 2 Rector St., New York 

Noah Walker, (A) 301 B & O Building 
Charles & Baltimore Sts., Baltimore |, 
Maryland. 

Virgil E. Weihs, (B) City Frt. & Passen. 
ger Agent, Northern Pacific Ry. Co, 
200 Smith Tower, Seattle 4, Wash- 
ington. 

Ed. White, (A) 204 South Canal St, 
Chicago 6, Illinois. 

Robert R. Williams, Jr., (A) Williams & 
Williams, 503 Jackson Building, Ash- 
ville, North Carolina. 

Burton Winkler, (B) Acme Fast Freight, 
ae 2 Lafayette Street, New York 7, 
N 


William O. Wunder, (B) A. T. M., The 
Baker Castor Oil Co., 120 Broadway, 
New York 5, N. Y. 

Robert C. Yelm, (B) Nickel Plate Road, 
327 South LaSalle Street, Chicago 4, 
Illinois. 
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